Thursday 
February  5,  1981 


Department  of 
Energy _ 

Office  of  Hearings  and  Appeals 

Application  for  Exception  Filed  by  341s 
Tract  Unit  of  Citronelle  Field;  Proposed 
Interim  Decisions  and  Orders 


11214 


Federal  Register  /  Vol.  46.  No.  24  /  Thiirgday.  February  5. 1981  /  Proposed  Rules 


DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Appiication  for  Exception  fiied  by  341 
Tract  Unit  of  Citroneiie  Field: 

Proposed  interim  Decisions  and 
Orders 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
action:  Notice  of  Issuance  of  a 
Proposed  Decision  and  Order  and 
Interim  Decisions  and  Orders. 

summary:  The  O^ice  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Decision  and  Order  and  Interim 
Decisions  and  Orders  issued  with 
respect  to  an  Application  for  Exce'ption 
filed  by  the  341  Tract  Unit  of  the 
Citroneiie  Field. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  L  Wieker,  Deputy  Director. 
O^ice  of  Hearings  and  Appeals. 
Department  of  Energy.  2000  M  Street 
NW..  HG-40  M  St.,  Washington,  D.C 
20461,  (202)  653-3100. 

SUPPLEMENTARY  INFORMATION:  On 
December  31, 1980,  the  Department  of 
Energy  issued  an  Interim  Decision  and 
Order  to  the  341  Tract  Unit  of  the 
Citroneiie  Field  that  implements 
exception  relief  on  an  interim  basis, 
pending  the  DOE's  final  determination 
with  respect  to  an  Application  for 
Exception  filed  by  the  Citroneiie  Unit 
(Case  No.  DEE-7746].  A  Proposed 
Decision  and  Order  was  issued  in  this 
matter  on  October  8, 1980,  and  a  first 
Interim  decision  and  Order  was  issued 
on  December  15. 1980. 

In  its  exception  application,  the 
Citroneiie  Unit  requested  relief  which 
would  provide  the  Unit’s  ownership 
interest  with  sufficient  funds  to  Rnan’ce 
a  miscible  fluid  displacement  enhanced 
crude  oil  recovery  project  In  the 
October  8  Proposed  Decision  and  Order 
the  DOE  determined  that  due  to  an 
anomalous  series  of  events,  the  working 
interest  owners  were  unable  to  receive 
regulatory  benefits  from  the  tertiary 
incentive  program  to  implement  the 
enhanced  recovery  project  on  the 
Citroneiie  Unit.  The  DOE  tentatively 
concluded  that  exception  relief  should 
be  granted  which  would  alleviate  this 
gross  inequity  and  provide  the  working 
interest  owners  with  a  sufffcient 
economic  incentive  to  proceed  with  the 
enhanced  recovery  project. 

In  the  December  15  Interim  Decision 
and  Order,  the  DOE  determined  that  an 
appropriate  mechanism  for  alleviating 
the  gross  inequity  experienced  by  the 
Citroneiie  Unit  was  to  allow  the  Unit  to 
recertify  price-controlled  crude  oil 


previously  produced  from  the  Unit  in 
order  to  generate  $63.8  million  in 
revenues.  The  DOE  implemented  this 
relief  mechanism  in  the  December  31 
Interim  Decision  and  Order.  The  effect 
of  this  relief  is  to  reduce  entitlements 
beneRts  to  all  Rrms  on  the  Entitlements 
Notice  issued  by  the  DOE  on  January  27. 
1981.  As  a  condition  of  this  interim 
relief,  the  Citroneiie  Unit  was  required 
to  establish  a  special  interest-bearing 
escrow  account  in  which  all  revenues 
collected  pursuant  to  the  Interim 
Decision  and  Order  were  to  be  placed. 

Any  person  who  wishes  to  contest  the 
findings  reached  in  the  October  8 
Proposed  Decision  and  Order,  the 
December  15  interim  Decision  and 
Order,  and  the  December  31  Interim 
Decision  and  Order  and  who  has  not 
previously  been  served  with  copies  of 
these  determinations  should  contact  the 
OfRce  of  Hearings  and  Appeals  no  later 
than  February  20. 1981.  Such  persons 
will  be  permitted  to  file  briefs  in  this 
matter  and  to  participate  in  a  hearing  for 
oral  argument.  Any  person  who  fails  to 
contact  the  OfRce  of  Hearings  and 
Appeals  by  February  20. 1981  will  have 
waived  his  right  to  challenge  the 
determinations  referred  to  above. 

The  text  of  the  Proposed  Decision  and 
Order  and  the  Interim  Decisions  and 
Orders  are  set  forth  below. 

Issued  in  Washington,  D.C.,  February  2, 
1981. 

George  B.  Brezoay, 

Director,  Office  of  Hearings  and  Appeals. 

Department  of  Energy 
Washington.  D.C  20461 

Octobers,  1980. 

Proposed  Dedsion  and  Order  of  the 
Department  of  Energy 

Application  for  Exception 

Name  of  Petitioner.  The  341  Tract  Unit  of  the 
Citroneiie  Field 
Date  of  Filing:  August  8, 1979 
Case  Number:  DE^7746 

On  August  8, 1979,  the  Unit  Manager  of  the 
341  Tract  Unit  of  the  Citroneiie  Field 
(Citroneiie)  Bled  an  Application  for 
Exception  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy.  In  its 
Application,  the  petitioner  requests  thaL 
effective  June  1, 1979,  the  working  interest 
owners  of  Citroneiie  be  permitted  to  sell  the 
crude  oil  produced  from  the  Citroneiie  Field 
at  world  maHcet  prices  in  order  to  accumulate 
sufficient  funds  to  ffnance  a  teritiary 
enhanced  recovery  project.  On  October  29, 
1979,  a  hearing  was  held  to  afford  the 
applicant  an  opportunity  to  make  an  oral 
presentation  in  support  of  the  exception 
request.  Citronelle's  final  submission  of 
information  in  this  proceeding  was  received 
on  June  19, 1980. 

The  341  Tract  Unit  is  located  in  Mobile 
County,  Alabama.  The  Unit  Manager 
operates  Citroneiie  on  behalf  of  more  than 


650  working  interest  owners.  The  applicant  is 
therefore  a  “producer"  as  that  term  is  defined 
in  10  C.F.R.  I  212.31  and  is  subject  to  the 
provisions  of  10  C.F.R.,  Part  ZIZ.  Subpart  D, 
which  govern  the  first  sale  price  of  domestic 
crude  oiL 

According  to  the  present  Application,  the 
proposed  tertiary  project  for  the  Citroneiie 
Held  site  is  a  misdble  fluid  recovery 
program.  The  program,  if  completed 
successfully,  would  result  in  the  injection  of 
significant  quanUties  of  carbon  dioxide  (COt) 
into  the  reservoirs  located  beneath  the 
Qtronelle  Field  in  order  to  recover  a  greater 
portion  of  the  underlying  crude  oil  reserves 
than  would  be  possible  under  the  present 
method  of  extraction.  The  Manager  estimates 
that  the  implementation  of  this  project  would 
require  expenditures  of  approximately  $74 
million.  (/)  Based  upon  a  study  of  the  geologic 
characteristics  of  the  Field  and  comparisions 
with  other  projects  implemented  under 
similar  conditions,  the  applicant  estimates 
that  the  proposed  project  would  eventually 
yield  30  to  60  million  barrels  of  domestic 
crude  oil  which  would  not  otherwise  be 
produced. 

/.  Regulatory  Background 

Effective  February  1, 1976,  the  provisions  of 
10  C.F.R.,  Part  212,  Subpart  D  were  amended 
in  order  to  implement  the  crude  oil  pricing 
policies  which  Congress  set  forth  in  Section 
401  of  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Pub.  L  No.  94-163  (December  22, 
1975).  See  Fed.  Energy  Guidelines  at  |10,BS0. 
The  amendments  which  were  promulgated 
adopted  a  two  tier  pricing  mechanism  under 
which  old  or  lower  tier  crude  oil  must  be  sold 
pursuant  to  the  lower  tier  ceiling  price  rule 
set  forth  at  10  C.F.R  S  212.73,  while  new  or 
upper  tier  curde  oil  may  be  sold  pursuant  to 
the  upper  tier  ceiling  price  rule  set  forth  at  10 
C.F.R.  f  212.74.  With  respect  to  months 
commencing  after  May  31, 1979,  the  DOE 
regulations  define  “new  crude  oil”  in  part  as 
“the  total  number  of  barrels  of  domestic 
crude  oil  produced  and  sold  in  a  specific 
month,  less  (1)  the  base  production  control 
level  for  that  month,  and  less  (2)  the  current 
cumulative  deficiency  since  June  1, 1979.” 
Section  212.72  deffnes  the  term  “property”  as 
follows:  (2) 

“'Property'  means  the  right  to  produce 
domestic  crude  oil.  which  arises  Rom  a  lease 
or  Rom  a  fee  interest.  A  producer  may  treat 
as  a  separate  property  each  separate  and 
distinct  producing  reservoir  subject  to  the 
same  ri{^t  to  produce  crude  oil.  provided  that 
such  reservoir  is  recognized  by  the 
appropriate  governmental  regulatory 
authority  as  a  producing  formation  that  is 
separate  and  distinct  from,  and  not  in 
communication  with,  any  other  producing 
formation.” 

The  base  production  control  level  (BPCL) 
and  current  cumulative  deficiency  for  a  given 
property  are  generally  determined  in  relation 
to  the  production  from  the  property 
concerned  during  the  1972  calendar  year.  See 
10  C.F.R.  S  212.72 

The  pricing  regulations  set  forth  in  Part  212, 
Subpart  D  contain  a  number  of  provisions  for 
the  release  of  lower  tier  crude  oil  to  upper 
tier  status  and  the  release  of  upper  tier  crude 
oil  to  stripper,  or  decontrolled  status.  For 
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example,  under  general  provisions  for  the 
phas^  decontrol  of  crude  oil  pricing, 
producers  may  release  a  specifled  portion  of 
upper  tier  producUon  to  market  price  levels  in 
each  successive  month.  See  44  Fed.  Reg. 

66186  (November  19, 1979).  In  addition,  in 
order  to  provide  incentives  for  production 
from  properties  with  relatively  low 
production  levels  and  high  operating  costs, 
production  from  a  property  classifled  as  a 
“stripper  well  property”  is  exempt  from  DOE 
pricing  restrictions,  and  production  from  a 
“mar^nal  property"  may  be  sold  in  relatively 
greater  proportion  at  upper  tier  or  market 
prices  as  a  result  of  an  adjustment  to  such  a 
property's  BPCL  See  10  C.F.R.  H  212.54  and 
212.72.  Generally,  the  DOE  pricing  regulations 
provide  that  properties  qualifying  as 
“marginal"  under  the  dermition  set  forth  at  10 
C.FJt  212.72  may  utilize  a  BPCL  equal  to  zero 
for  months  subsequent  to  December  31, 1979. 
The  actual  reduction  to  zero  of  the  BPCLs  for 
marginal  properties  was  however  delayed  to 
April  1, 1980  as  a  result  of  Executive  Order 
No.  12187, 45  Fed.  Reg.  3  (January  2, 1980), 
and  Executive  Order  No.  12209, 45  Fed.  Reg. 
26311  (April  18, 1980).  As  indicated  by  the 
deRnition  of  "new  crude  oil"  set  forth  above, 
a  reduction  in  a  property's  BPCL  will 
generally  increase  the  volu.me  of  crude  oil 
subject  to  upper  tier  and  market  prices  under 
the  provisions  of  10  C.F.R.  Part  212. 

The  bulk  of  Citronelle's  crude  oil 
production  has  been  derived  &om  a 
completion  depth  below  the  10,000  foot  leveL 
Under  the  ma^nal  property  schedule  set 
forth  in  i  212.72,  as  amended  on  July  7, 1960, 
Citronelle's  crude  oil  production  therefore 
qualifies  as  production  from  a  marginal 
property.  See  45  Fed.  Reg.  47406  (July  14, 
1980). 

An  additional  regulatory  program 
applicable  to  the  present  proceeding  is  set 
forth  at  10  C.F.R.  i  212.78.,  44  Fed.  Reg.  51148 
(August  30, 1979).  These  regulations  were 
promulgated  in  order  to  encourage  the 
development  of  tertiary  enhanced  recovery 
programs  for  crude  oil  properties.  In  order  to 
reduce  the  reliance  of  ^e  United  States  on 
imported  crude  oiL  on  September  L  1978,  the 
DOE  promulgated  the  regulations  at  Section 
212.78, 43  Fed.  Reg.  33679  (August  1, 1978),  as 
amended  effective  October  1, 1979, 44  Fed 
Reg.  51148  (August  30, 1979],  generally  to 
permit  producers  of  crude  oil  to  sell  ^  of  the 
incremental  crude  oil  which  is  produced  from 
a  qualified  tertiary  recovery  project  at 
uncontrolled  price  levels  (the  tertiary 
incremental  program).  In  addition,  in 
recognition  of  the  substantial  risk  and 
considerable  initial  expenditures  associated 
with  a  tertiary  recovery  project  Section 
212.78  provides  additional  revenues  to  crude 
oil  producers  as  an  incentive  for  tertiary 
recovery  projects  (the  tertiary  incentive 
program).  Under  the  tertiary  incentive 
program  a  crude  oil  producer  is  permitted  to 
sell  at  uncontrolled  price  levels  certain 
volumes  of  non-incremental  production,  Le., 
crude  oil  which  is  currently  being  produced 
and  would  be  produced  without  tertiary 
recovery.  This  permits  the  producer  to 
receive  “front-end"  money  with  respect  to  a 
tertiary  project  which  has  been  undertaken. 
See  Regulatory  Preamble  to  Section  212.78, 
CCH  Federal  Energy  Guidelines,  Vol.  4, 


f  40,460.  The  incentive  program  generally 
provides  that  beginning  on  January  1,  I960,  a 
producer  with  an  interest  in  a  property  on 
which  a  tertiary  recovery  project  has  been 
undertaken  who  contributes  to  that  tertiary 
project  may  begin  selling  price-controlled 
crude  oil  at  market  prices  to  the  extend 
necessary  to  redoup  additional  revenues 
equal  to  75  percent  of  certain  expenditures 
involved  in  the  project.  Producers  are 
permitted  to  recover  through  “tertiary 
incentive  revenue”  those  expenditures  which 
are  defined  in  10  C.F.R.  i  212.78(c)  as 
“recoupable  allowed  expenses.”  ^tion 
212.78(c)  limits  the  total  amount  of  tertiary 
incentive  revenue  which  a  producer  may 
accumulate  through  the  sale  of  price 
controlled  crude  oil  at  exempt  price  levels  to 
$20  million  for  any  one  property.  As  stated 
above,  all  of  the  "incemental  crude  oil” 
produced  from  a  property  through  tertiary 
recovery  may  be  sold  at  market  price  levels. 
See  10  CJ'Jl.  I  212.78  (a),  (c). 

//.  The  Applicant's  Contentions 
In  its  exception  application,  Citronelle 
states  that  exception  relief  is  necessary  to 
permit  it  to  conduct  a  tertiary  recovery 
project  on  the  Citronelle  Field.  In  the  absence 
of  exception  relief,  Citronelle  states  that  it 
will  be  unable  to  pursue  a  full  tertiary 
program  and  that  as  a  result  as  much  as  30  to 
60  million  barrels  of  crude  oil  which  could  be 
extracted  through  tertiary  recovery  will  not 
be  produced.  According  to  the  application, 
unless  exception  relief  is  granted  permitting  it 
to  sell  all  of  the  341  Tract  crude  oil 
production  at  market  price  levels  begiiuiing 
June  1, 1979,  the  current  and  project^ 
revenues  of  the  projierty  will  not  be  sufficient 
to  enable  the  working  interest  owners  to 
undertake  a  full  tertiary  recovery  program. 
With  respect  to  financing  the  tertiary 
recovery  project  either  internally  or  through 
borrowings,  Citronelle  points  out  that  the 
ownership  of  the  Unit  is  held  by  more  than 
850  small  and  independent  working  interest 
owners  and  that  it  is  simply  not  possible  to 
obtain  capital  or  the  consent  to  borrow  htim 
the  necessary  75  percent  of  these  working 
interests.  The  firm  notes  in  this  regard  that  its 
Unitization  and  Unit  Operating  Agreements 
provide  that  the  portion  of  the  working 
interest  owners  who  agree  to  borrow  funds 
must  accept  the  full  liability  associated  with 
the  loan.  In  addition,  Citronelle  points  out 
that  merely  obtaining  the  consent  necessary 
to  form  the  Citronelle  Unit  in  the  flrst  place 
required  a  period  of  four  years.  Even  if  it 
were  possible  to  obtain  the  agreement  of  75 
percent  of  the  working  interests  of  the  UniL 
Citronelle  maintains  that  it  would  require 
such  an  extended  period  of  time  that  the 
production  of  the  Unit  would  not  then  be 
sufficient  to  Rnance  the  full  tertiary  project 
See  Official  Transcript  of  October  29, 1979 
Hearing  (hereinafter  cited  as  Tr.)  at  9-12. 

III.  Analysis 

In  its  initial  exception  application 
Qtronelle  requested  relief  which  would 
permit  it  to  establish  world  market  prices  for 
all  of  its  crude  oil  production  elective  June  1, 
1979.  According  to  Citronelle,  this  relief  was 
necessary  to  permit  it  to  accumulate  the  $60 
million  which  it  claimed  was  necessary  to 


permit  the  firm  to  undertake  a  tertiary 
recovery  project  on  the  Citronelle  Field. 
However,  *ince  the  filing  of  this  initial 
application,  several  events  have  occurred 
which  affect  Citronelle's  financial  position. 

In  its  initial  applicatioa  Citronelle 
assumed  that  it  would  received  no  financial 
benefit  from  the  marginal  property  provisions 
of  10  C.F.R.  {  212.72.  However,  as  previously 
noted,  on  July  7. 1960  DOE  amended  the 
schedule  which  determines  whether  a 
particular  property  may  qualify  as  a 
“marginal"  property.  As  a  restilt  of  this 
amendment,  Citronelle  does  have  production 
from  a  marginal  property  and  has  indicated 
that  it  will  received  additional  revenues  of 
approximately  $28.6  million  for  this 
pr^uction,  net  of  severence  taxes  and  base 
royalty  payments. 

In  addition,  Citronelle  has  certified  three 
tertiary  recovery  projects  for  the  341  Tract 
Unit.  See  10  CJ'.R.  |  21^.78(d).  According  to 
the  Citronelle  submissions,  these  projects 
correspond  to  three  properties  which  the  firm 
plans  to  distinguish  under  the  terms  of  10 
CF.R.  i  212.72.  (J)  Under  these 
circumstances,  it  would  appear  that 
Citronelle  may  recoup  up  to  $60  million  in 
tertiary  incentive  revenues. 

As  result  of  the  events  described  above, 
the  crude  oil  sales  revenues  available  to 
Citronelle  for  its  tertiary  recovery  program, 
absent  any  exception  relief,  have  increased 
substantially.  The  present  submission  now 
amounts  to  a  request  that  beginning  with  June 
1, 1979,  Citronelle  be  permitted  to  receive 
market  price  levels  for  the  remaining  volumes 
of  crude  oil  which  were  produced  and  sold  at 
controlled  price  levels.  'This  exception  in  turn 
has  two  aspects.  First,  that  with  respect  to 
crude  oil  sold  during  the  period  June  1, 1979 
through  December  31, 1979,  Citronelle  be 
permitted  to  charge  market  prices  for  crude 
oil  which  was  sold  at  controlled  prices,  and 
second,  that  with  respect  to  crude  oil  sold 
since  December  31, 1979  the  firm  be  permitted 
to  price  all  of  its  crude  oil  production  as  if  it 
had  been  engaged  in  tertiary  production  since 
January  1, 1980.  This  latter  aspect  of  the 
Citronelle  petition  would  permit  the  firm  to 
begin  to  accrue  tertiary  incentive  revenues  as 
of  January  1, 1980,  even  though  the  firm  had 
not  incurred  and  paid  any  expenses  tvith 
respect  to  a  tertiary  project  on  that  date.  It  is 
important  to  note  that  Citronelle  could  not 
have  begun  its  tertiary  program  on  or  before 
January  L  1980  because  the  additional 
revenues  now  available  to  the  firm  under  the 
amended  marginal  property  provisions  of 
8  212.72  were  not  available  until  July  7, 198a 
Even  though  the  amended  provisions  were 
made  effective  June  1, 1979  Citronelle  could 
not  have  utilized  the  funds  prior  to  July  1980 
and  thus  was  not  financially  in  a  position  to 
avail  itself  of  the  benefits  and  incentives  of 
the  tertiary  incentive  provisions  of  8  212.78  as 
of  January  1, 1960.  (4) 

ha  a  number  of  prior  Decisions,  exception 
relief  to  permit  a  crude  oil  producer  to 
increase  its  prices  has  been  approved  based 
upon  a  showing  by  a  producer  that  it  required 
an  additional  economic  incentive  in  order  to 
implement  a  crude  oil  production  investment 
See,  e.g.  Phillips  Petroleum  Co.,  4  DOE 
f  81,071  (1979);  Maurice  L  Brown  Co.,  3  DOB 
1 81,075  (1979);  Montana  Petroleum  Co.,  3 
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DOE  1 81.076  (1976).  In  these  cases  we 
concluded  that  the  crude  oil  price  control 
program  administered  by  the  DOE  was 
frustrating  the  attainment  of  increased 
domestic  energy  production.  Accordingly, 

>  exception  relief  was  granted  to  permit  the 
sale  of  certain  volumes  of  crude  oil  at  prices 
in  excess  of  those  permitted  by  10  CFR,  Part 
212,  Subpart.  0.  The  level  of  exception  relief 
in  recent  proceedings  of  this  type  has 
generally  been  structured  to  provide  a  23 
percent  pre-tax  rate  of  return  on  a  producer’s 
investment — although  a  higher  rate  of  return 
may  be  warranted  where  the  risk  factors 
involved  in  a  particular  project  justify  the  use 
of  a  different  rate.  See  Phillips  Petroleum  Co., 

2  DOE  1 82.583  (1978);  Maurice  L  Brown  Co.. 

3  DOE  i  81.075  (1979). 

In  this  proceeding  Citronelle  has  not 
submitted  any  calculation  of  a  projected  rate 
of  return  on  its  tertiary  project  investment. 
Furthermore.  Citronelle's  testimony  in 
hearings  held  in  connection  with  the  marginal 
property  rule  suggests  that  the  firm's  ultimate 
rate  of  return  in  the  absence  of  exception 
relief  might  be  substantial.  See  Transcript  of 
May  13. 1980  Hearing  in  the  matter  of 
"Production  Incentives  for  Marginal 
Properties,"  Docket  No.  ERA-R-78-18B.  at  54. 
In  any  event,  in  the  absence  of  any  rate  of 
return  data,  we  could  not  conclude  that  relief 
under  the  precedent  dted  above  is 
warranted. 

However,  the  magnitude  of  the  proposed 
Citronelle  tertiary  investment  and  the  very 
substantial  beneHts  to  the  nation  of  a 
successful  tertiary  project  yielding  as  much 
as  30  to  60  million  incremental  barrels  of 
domestic  crude  oil  lead  us  to  conclude  that 
some  further  consideration  is  warranted  in 
the  present  case. 

As  previously  discussed,  one  aspect  of 
exception  relief  in  this  case  would  permit 
Citronelle,  effective  January  1. 1980,  to  sell 
sufTicient  volumes  of  the  341  Tract  price- 
controlled  crude  oil  at  market  price  levels  In 
order  to  accumulate  the  amount  of  tertiary 
incentive  revenues  permitted  under  the 
provisions  of  10  CFR  §  212.78.  Under  {  212.78 
these  monies  would  be  devoted  to  meeting 
qualified  expenses  related  to  the  tertiary 
recovery  project  After  considering  the  record 
in  this  proceeding  and  the  combination  of 
events  which  precluded  Citronelle's 
beginning  the  tertiary  project  at  a  time  when 
it  could  take  full  advantage  of  the  January  1, 
1980  effective  date  of  the  provisions  of  10 
CFR  $  212.78(a)(2),  we  have  concluded  that 
this  relief  should  be  granted. 

Under  {  2ll78(a)(2),  a  producer  engaged  in 
a  tertiary  recovery  program  could,  beginning 
with  January  1, 1980,  sell  sufficient  volumes 
of  price  controlled  crude  oil  production  to 
recover  a  maximum  of  75  percent  of  the 
qualiFied  expenses  associated  with  a  tertiary 
recovery  project.  Citronelle  could  not  avail 
itself  of  the  incentives  offered  by  these 
provisions  on  January  1, 1980,  however,  since 
it  did  not  have  the  capital  available  to  begin 
the  tertiary  project. 

Shortly  after  the  marginal  well  rule 
provisions  were  amended  on  July  7, 1980,  to 
include  wells  of  the  depth  operating  on  the 
Citronelle  Unit,  the  firm  began  tertiary 
operations.  However,  since  the  provisions  of 
10  CFR  i  212.78(a)(2)  do  not  permit  tertiary 


incentive  revenues  to  be  earned  until 
qualified  expenditures  have  actually  been 
made,  Citronelle  was  precluded  fiom  earning 
such  revenues  with  respect  to  its  crude  oil 
production  beginning  January  1, 1980  and 
continuing  until  approximately  September 
1980.  Had  the  Citronelle  production  wells 
been  included  within  the  scope  of  the  initial 
marginal  well  rule  which  was  promulgated  on 
June  1, 1979,  it  is  reasonable  to  assume  that 
Citronelle  would  have  at  that  time  utilised 
the  additional  revenues  for  the  project  as  it 
b^an  to  do  in  August  1980.  We  emphasise  in 
this  regard  that  as  soon  as  the  additional 
revenues  which  Citronelle  received  as  a 
result  of  the  July  7, 1980  amendment  of  the 
provisions  of  |  212.72  became  available  to 
Citronelle,  the  applicant  commenced  the 
tertiary  recovery  project.  However,  because 
of  the  passage  of  time,  and  the  fact  that  these 
marginal  well  revenues  were  not  available 
for  the  tertiary  project  until  after  July  7. 1980, 
.-Citronelle  was  effectively  denied  access  to 
the  incentive  provisions  of  i  212.78  between 
January  1, 1980  and  approximately  September 
1, 1980.  In  view  of  the  Important  goals  of  the 
tertiary  incentive  regulations  and  the  obvious 
benefits  of  the  Citronelle  tertiary  recovery 
project  we  have  concluded  that  this 
combination  of  events  has  produced  a  gross 
inequity  which  warrants  exception  relief. 
Consequently,  we  will  grant  an  exception  for 
the  single  purpose  of  encouraging  and 
expediting  this  project  and  to  permit 
Citronelle  to  certify  production  as  tertiary 
incentive  crude  oil  effective  January  1, 1980, 
the  date  upon  which  producers  were 
generally  permitted  to  begin  making  such 
certifications  under  the  tertiary  incentive 
program. 

llte  Citronelle  exception  request,  if 
granted,  would  also  permit  the  applicant  to 
recertify  and  sell  at  market  price  levels  all  of 
the  price  controlled  crude  oil  produced  and 
sold  horn  the  Unit  during  the  period  June  1, 
1979  through  December  31, 19^.  This 
,  exception  relief  would  permit  Citronelle  to 
receive  an  additional  $15.9  million  in 
revenues  which  the  applicant  maintains  is 
necessary  to  the  success  of  the  tertiary 
recovery  project.  After  fully  considering  the 
record  in  the  matter,  we  are  unable  to 
conclude  that  this  exception  relief  is 
warranted. 

The  amended  provisions  of  the  marginal 
well  rule  will  make  available  to  Citronelle 
approximately  $28.6  million  in  revenues 
which  Citronelle  may  utilize  in  connection 
with  its  tertiary  recovery  project.  In  addition, 
the  exception  relief  found  to  be  appropriate 
in  this  proceeding  should  enable  Citronelle  to 
accumulate  a  total  of  $22.5  million  in  tertiary 
incentive  revenues.  As  a  result  it,appears  that 
Citronelle  will  have  available  for  its  tertiary 
recovery  program  as  much  as  $49.1  million  in 
incremental  revenues  from  the  sale  of  lower 
and  upper  tier  crude  oil  at  market  price 
levels.  Thus,  through  September  30, 1981, 
Citronelle  should  received  a  total  of  $49.1 
million  in  revenues  which  could  not  have 
been  anticipated  when  the  firm's  initial 
exception  request  was  filed. 

During  the  course  of  this  proceeding, 
Citronelle  has  asserted  that  Its  tertiary 
program  may  require  an  initial  investment  of 
as  little  as  $33.5  million  to  begin  recovery 


from  a  first  phase  of  the  project  and  as  much 
as  $74.1  million  for  what  appears  to  be  the 
full  program.  The  $74.1  million  cost  projection 
includes  a  factor  of  10  percent,  or  $6.7  million, 
for  "miscellaneous  and  unanticipated 
expenses.”  Citronelle  has  provided  no  basis 
whatsoever  for  this  very  substantial 
miscellaneous  and  unanticipated  expenses 
allowance.  After  eliminating  this  10  percent 
allowance  factor,  it  appears  that  Citronelle's 
maximum  cost  estimate  for  the  tertiary 
project  is  $87.4  million.  According  to  the 
firm's  expenditure  projections,  however,  only 
$46  million  of  this  amount  will  be  expended 
prior  to  1982.  Since  it  appears  that  as  of 
September  30, 1981,  the  date  on  which  crude 
oil  price  controls  are  scheduled  to  expire, 
Citronelle  will  have  received  as  much  as 
$49.1  million  in  incremental  revenues 
available  for  use  in  the  tertiary  project,  we 
cannot  conclude  that  exception  relief  to 
provide  Citronelle  with  an  additional  $15.9 
million  is  either  necessary  or  warranted. 

Citronelle  has  pointed  out  in  this 
proceeding  that  the  royalty  Interest  payments 
which  must  be  met  by  its  individual  working 
interest  owners  vary  from  12.5  percent  to  47 
percent.(5)  Qtronelle  asserts  that  it  must  set 
aside  a  portion  of  the  marginal  property 
revenues  of  $28.6  million  sufficient  for  the 
overall  working  interest  to  meet  an  average 
royalty  burden  of  37.5  percent  which  is 
actually  borne  by  only  28  percent  of  the 
working  interest  owners.  According  to  the 
applicant,  this  action  is  necessary  under  the 
unitization  agreement  and  to  protect  the 
woiking  interests  which  are  obliged  to  meet 
the  higher  royalty  interest  payments.  The 
Citronelle  filings  indicate  that  approximately 
14  percent  or  ^.7  million  of  the  incremental 
marginal  property  revenues  would  be 
required  to  defray  the  average  37.5  percent 
royalty  interest  payments,  lliis  would  leave 
approximately  $^9  million,  or  86  percent  for 
use  in  the  tertiary  recovery  project.  However, 
Citronelle  maintains  that  it  should  not  have 
to  devote  more  than  41  percent  of  the 
incremental  revenues  to  the  tertiary  project 
and  that  the  balance  of  59  percent  should  be 
utilized  to  cover  royalty  payments  and  to 
compensate  the  working  interests.  Thus, 
Citronelle  claims  that  it  will  only  be  able  to 
devote  $10.9  million  of  the  incremental 
marginal  property  revenues  to  the  tertiary 
project  rather  than  the  $22.9  million  which 
wodd  be  available  after  meeting  the  37.5 
percent  average  royalty  interest.  It  appears 
that  the  difference  of  $12  million  woidd  be 
remitted  to  the  working  interests.  As  a  result. 
Citronelle  maintains  that  it  will  have  only 
$33.4  million,  including  tertiary  incentive 
revenues,  to  devote  to  its  project,  rather  than 
the  sum  of  $49.1  million  speciffed  above. 

Even  if  we  were  to  agree  that  Citronelle 
must  use  $3.7  million  of  the  revenues  which  it 
receives  under  the  marginal  well  rule  to 
satisfy  royalty  interest  payments,  the 
payment  of  an  additional  $12  million  of  these 
revenues  to  the  working  interests  certainly 
does  not  form  the  basis  for  exception  relief. 
Under  the  logic  of  the  Citronelle  petition,  the 
necessity  for  the  additional  exception  relief 
arises  as  a  result  of  additional  payments 
which  Citronelle  will  make  to  the  woridng 
interests.  No  justification  has  been  provided 
as  to  why  Citronelle  should  pay  the  $12 
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million  to  the  working  intereiU  inatead  of 
using  the  funds  in  the  tertiary  profecL  Thus 
there  is  no  apparent  iustification  for  this 
aspect  of  the  Citronelle  exception  request 
Nor  are  we  convinced  by  the  claim  that 
Citronelle  must  compensate  all  of  the 
working  interests  of  the  Unit  at  a  rate  of  37  J 
percent  simply  because  28  percent  of  the 
working  interest  oivnership  is  obliged  to 
undert^  royalty  payments  that  average  S7A 
percent.  Certainly,  we  understand  that 
provisions  of  the  Citronelle  unitization 
agreement  as  well  as  the  number  and 
composition  of  the  working  interests  of  the 
project  may  pose  some  difnculties  to 
Citronelle’s  retaining  and  utilizing  for  the 
tertiary  recovery  project  the  maximum 
amount  of  the  marginal  well  incremental 
revenues  available  to  it  However,  these 
alleged  difficulties  are  internal  ones  which 
may  be  resolved  by  Citronelle  through 
agreements  with  the  royalty  and  working 
interests.  We  emphasize  in  this  regard  that 
Citronelle  itself  apparently  feels  that  the 
tertiary  recovery  program  offers  substantial 
investment  returns  since  it  has  in  fact 
undertaken  the  project  See  also  Transcript  of 
May  13, 1980  Hearing  in  the  Matter  of 
"Pr^ucUon  IncenUves  for  Marginal 
Properties,”  Docket  No.  ERA-R-78-18B,  at  54. 
Therefore,  a  substantial  incentive  exists  for 
Gtronelle,  the  working  interest  owners  and 
the  royalty  interest  owners  to  reach  an 
accommodaUon.  Unless  the  difBculUes  in 
reaching  accommodation  were  demonstrated 
to  be  both  insurmountable  as  well  as  posing 
an  effective  barrier  to  a  successful  tertiary 
project  resoluUon  of  these  types  of  intenml 
difficulUes  through  the  exceptioru  process 
would  not  be  appropriate.  The  record  does 
not  make  this  type  of  showing.  In  any  event 
it  appears  that  Citronelle  is  able  to  devote  14 
percent  of  the  marginal  property  revenues  to 
permit  $37.5  percent  royalty  interest 
payments  and  still  retain  $45.4  million  ($49.1- 
$3.7),  or  substantially  all  of  the  $46  million 
which  it  indicates  the  project  will  require 
prior  to  the  end  of  1981.  Therefore,  the 
difficulties  which  Citronelle  alleges  will 
result  if  it  does  not  compensate  its  working 
interests  at  a  higher  rate  do  not  appear  to  be 
relevant  to  the  present  request  for  exception 
relief. 

As  discussed  above,  we  have  determined 
that  Gtronelle  should  be  permitted  to  certify 
production  as  tertiary  incentive  crude  oil 
effective  January  1, 1980,  the  date  upon  which 
qualiRed  producers  were  generally  permitted 
to  begin  making  such  certifications  under  the 
tertiary  incentive  program.  Citronelle  is 
otherwise  subject  to  all  requirements  of  10 
C.F.R.  121^78. 

It  is  therefore  ordered  that 

(1)  The  Application  for  Exception  filed  by 
the  341  Tract  Unit  of  the  Citronelle  Field 
(Citronelle)  is  hereby  granted  as  set  forth 
below. 

(2)  Notwithstanding  the  provisions  of  10 
CJ'.R.,  §i  212.72  or  212.131,  with  respect  to 
Citronelle's  Rrst  sales  of  crude  oil  made 
during  the  period  from  January  1, 1900  dhtil 
September  30, 1981,  Citronelle  may  certify  as 
“tertiary  incentive  crude  oil”  any  of  this 
crude  oil  as  necessary  to  recover  "recoupable 
allowed  expenses”  pursuant  to  the  provisions 
of  10  C.F.R.  1 212.78  with  respect  to  the 


tertiary  recovery  project  undertaken  at  the 
341  Tract  Unit  of  the  Gtronelle  Field  in 
Mobile  County,  Alabama. 

(3)  For  purposes  of  this  Order,  the  purchase 
of  the  crude  oil  referred  to  in  Paragraph  (2) 
above  shall  be  deemed  to  be  the  “Rrst 
purchase”  of  “tertiary  incentive"  crude  oil  for 
the  sole  purpose  of  the  Domestic  Crude  Oil 
Purchases  Monthly  Report  Form  ERA-182. 

(4)  This  exception  is  based  upon  the 
presumed  validity  of  statements,  allegations, 
and  documentary  material  submitted  by  the 
applicant  This  exception  may  be  revoked  or 
mc^Red  at  any  time  upon  a  determination 
that  the  factual  basis  underlying  the 
application  is  incorrect 

(5)  To  the  extent  that  the  full  amount  of 
exception  relief  has  not  been  granted  as 
requested,  an  Appeal  from  those  portions  of 
this  Decision  which  deny  in  part  the  relief 
requested  may  be  Rled  by  any  person  who  is 
ag^eved  or  adversely  affected  by  the  denial 
ofexception  relief.  Such  Appeal  shall  be  Rled 
with  the  Federal  Energy  R^ulatory 
Commission  pursuant  to  18  C.F.R.  i  1.40. 43 
Fed.  Reg.  35907  (1978). 

(6)  All  other  portions  of  this  Decision 
coiutitute  Rnal  Orders  of  the  Department  of 
Energy  of  which  any  aggrieved  party  may 
seek  judicial  review. 

References 

1.  In  its  initial  Application  for  Exception, 
Citronelle  estimates  the  costs  for  its  tertiary 
recovery  project  to  be  approximately  $60 
million.  Iliis  estimate  included  $28  million  in 
capital  expenditures  and  an  additional  $32 
million  to  be  committed  to  a  contract  for  the 
procurement  of  CO*.  However,  on  June  19, 
1980,  Citronelle  submitted  a  more  detailed 
schedule  of  the  implementation  costs  for  its 
tertiary  recovery  project  which  Indicates  total 
capital  expenditures  for  the  project  to  be 
approximately  $74  million.  While  part  of  the 
discrepancy  Iwtween  the  $60  million  and  $74 
million  Rgures  is  generally  explained  by  a 
change  in  the  meAod  by  which  Citronelle 
plans  to  obtain  CO*  for  its  project,  the  Rrm 
has  also  revised  upward  a  number  of  its 
initial  estimates  for  individual  project 
expenditures.  According  to  the  more  recent 
Citronelle  estimates,  its  proposed  tertiary 
project  will  involve  the  following 
expenditures: 

DriS  and  oompl»»  6  CO,  inlection  wefli 

OriS  and  oompMa  2  00,  production  wella - 

ConaVuct  OOi  pipaiina _ 

Worttovar  production  waSt  . . . 

Ravamp  producSon  facSNiaa _ 

Lay  OOi  infactioa  Una*..„ _ _ _ _ _ 

Inatal  compraaaora.  motors,  pumps  and  rolal. 

ad  Inlaclion  aquipmant _ _ 

Enginaaring . . . . . . . . 

ASowanoa  tor  miscaSaneous  and  unanScipat- 

wl  #Xp#n909  . . . . . 


Total  (axduslve  d  proiaci  oparaSon  and 
mWttsnanoat . . .  74,151,000 


$3,600,000 

11,000,000 

27,000,000 

21,300,000 

1,240,000 

350,000 

1,025,000 

1,036,000 

6,700,000 


2.  For  a  more  complete  exposition  of  the 
DOE’S  regulatory  definition  of  “property,”  the 
applicable  rulings  and  regulatory  preambles 
issued  by  the  DOE  should  be  consulted.  See, 
e.g.,  ruling  1977-2,  Fed.  Energy  Guidelines  at 
f  16,066.  See  also  Ruling  1980-3,  Fed.  Energy 
Guidelines  at  f  16,077. 

3,  We  are  not  in  the  present  proceeding 
making  any  determination  regaixling  the 


validity  of  Citronelle's  proposed  property 
designation. 

4.  The  marginal  property  amendment  made 
clear  that,  despite  its  retroactive  effective 
date  to  June  1979,  producers  could  not  back 
certify  more  than  the  normal  two  months.  See 
10  Cnt  i  212.72.  Citronelle,  however,  under 
the  provisions  of  a  court  order  issued  by  the 
U.S.  District  Court  for  thg  Eastern  District  of 
Texas  on  August  24, 1979,  was  able  to  certify 
its  crude  oil  at  a  price  level  applicable  to  a 
marginal  property  for  all  of  its  crude  oil 
production  subsequent  to  June  1, 1979.  The 
terms  of  the  District  Court  Order  provided 
that  Gtronelle  place  the  incremental 
proceeds  from  these  increased  price  levels 
into  an  escrow  account  Since  no  back* 
certiRcaRon  was  therefore  involved,  the 
escrowed  funds  became  available  to 
Gtronelle  after  the  July  7, 1980  amendment  of 
the  marginal  property  schedule  set  forth  at  10 
CFR  i  212.72. 

5.  It  should  be  noted  that  under  the 
provisions  of  an  Alabama  State  Law, 
Citronelle's  overriding  royalty  interest 
owners  are  in  general  required  to  contribute 
their  proportionate  share  of  the  capital  and 
operating  costs  of  a  tertiary  recovery  project 
approved  by  the  State.  See  1978  Amendment 
to  §  9-17-83(7),  Code  of  Alabama  1975. 

December  15, 1960. 

Interim  Decision  and  Order  of  the 
Department  of  Energy 

Name  of  Petitioner.  The  341  Tract  Unit  of  the 
Citronelle  Field 

Date  of  Filing:  October  31, 1980 
Case  Number  BEN-0071 
On  October  31, 1980,  the  341  Tract  Unit  of 
the  Citronelle  Field  (the  Citronelle  Unit)  Rled 
an  Application  for  Interim  Relief  with  the 
OfRce  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  On  October  8, 1980, 
the  DOE  had  issued  a  proposed  Decision  and 
Order  in  which  it  tentatively  determined  that 
exception  relief  should  be  approved  that 
would  permit  the  Citronelle  Unit  to  sell  all 
the  crude  oil  produced  Rom  the  unit  since 
January  1, 1980  at  market  price  levels.  The 
present  request,  if  grantecC  would  permit  the 
Citronelle  Unit  to  implement  the  relief  set 
forth  in  the  Proposed  Decision  and  Order  on 
an  interim  basis  pending  the  issuance  of  a 
Rnal  Decision  and  Order  on  its  Application 
for  Exception.  The  Citronelle  Unit  further 
requests  that  the  relief  be  extended  to  all 
crude  oil  produced  from  the  Citronelle  Unit 
since  May  31, 1979. 

/.  Background 

In  the  Proposed  Decision  and  Order,  the 
DOE  determined  that  due  to  an  anomalous 
series  of  events,  the  woiking  interest  owners 
were  unable  to  implement  an  enhanced  crude 
oil  recovery  project  on  the  Citronelle  Unit 
and,  as  a  result,  could  not  receive  any  of  the 
'regulatory  beneRts  of  the  tertiary  incentive 
program  until  September  1960.  See  10  CFR 
§  212.78.  Accordingly,  the  DOE  determined 
that  exception  relief  was  warranted  to  permit 
the  working  interest  owners  access  to  the 
teriary  incentive  program  on  the  date  they 
would  have  been  eligible  tb  utilize  the 
provisions  of  that  program  had  the 
anomalous  events  not  occurred,  viz.,  January 
1, 1980.  Exception  relief  was  tentatively 
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approved  which  would  permit  the  working 
interest  owners  to  recertify  as  "tertiary 
incentive  crude  oil”  all  the  crude  oil  produced 
from  the  unit  since  January  1, 1980.  Tlie 
Qtronelle  Unit  would  be  required,  however, 
to  comply  with  all  other  provisions  of  that 
program.  In  the  Proposed  Decision,  the  DOE 
found  that  such  a  level  of  exception  relief 
should  provide  the  woriiing  interest  owners 
with  a  sufficient  economic  incentive  to  agree 
to  undertake  a  miscible  fluid  displacement 
project  on  the  Citronelle  Unit.  The  Proposed 
Decision  and  Order  includes  a  detailed 
discussion  of  the  basis  for  the  determination 
that  exception  relief  should  be  approved  for 
the  Citronelle  Unit. 

In  its  initial  request,  the  Citronelle  Unit 
indicated  that  exception  relief  permitting  the 
Unit  Manager  to  sell  all  the  crude  oil 
produced  from  the  unit  since  May  31, 1970  at 
market  price  levels  was  necessary  to  provide 
the  working  interest  owners  with  the 
appropriate  incentive  to  agree  to  undertake 
the  project.  The  Unit  Manager  maintained 
that  because  the  working  interest  ownership 
is  held  by  ever  850  small  and  independent 
owners,  it  would  be  inordinately  difficult  to 
obtain  the  requisite  75  percent  ownership 
interest  participation  that  is  needed  to 
undertake  the  project  unless  substantial 
financial  incentives  are  provided.  The  Unit 
Manager  stated  further  that  without  the 
participation  of  the  requisite  ownership 
interest  it  would  be  impossible  to  internally 
generate  the  requisite  funds  or  borrow  capital 
from  an  outside  lending  institution,  in  a 
supplemental  submission,  the  Unit  Manager 
indicated  that  it  would  need  approximately 
$60  million  in  order  to  fund  the  first  several 
years  of  the  enhanced  recovery  project.  The 
Unit  Manager  asserted  that  unless  it  was 
permitted  to  flnance  the  project  by 
accumulating  a  fund  of  $60  million  which 
would  be  generated  by  moving  price- 
controlled  crude  oil  to  market  price  levels, 
the  project  would  not  be  undertaken  and  the 
nation  would  be  deprived  of  between  30  and 
60  millon  barrels  of  recoverable  crude  oil. 

In  the  present  submission,  the  Citronelle 
Unit  states  that  the  relief  tentatively 
approved  in  the  proposed  Decision  is 
insufficient  to  induce  the  working  interest 
owners  to  participate  in  the  project.  The 
Citronelle  Unit  claims  that  the  DOE  did  not 
take  into  consideration  the  effects  of  the 
windfall  profits  tax  or  individual  income  tax 
considerations  in  calculating  the  amount  of 
revenues  available  through  the  tertiary 
incentive  program.  As  a  result  of  the 
omission  of  these  tax  obligations,  it  claims 
the  working  interest  owners  will  not  have  $60 
million  in  capital  available  to  flnance  the 
project.  In  addition,  the  Citronelle  Unit 
maintains  that  it  should  not  be  limited  to  the 
generally  applicable  provisions  of  the  tertiary 
incentive  program  which  require  that 
expenses  be  incurred  prior  to  being  recouped.' 
The  Unit  Manager  argues  that  all  revenues 
generated  by  recertifying  the  non-tertiary 
crude  oil  production  from  the  unit  should 
instead  be  placed  in  an  escrow  account  and 
disbursed  by  the  DOE  when  valid  cost 
estimates  are  submitted  by  the  Citronelle 
Unit.  The  Citronelle  Unit  strongly  contends 
that  due  to  the  phased  decontrol  of  crude  oil 
and  individual  income  tax  considerations  for 


the  working  interest  owners  for  calendar  year 
1980,  interim  exception  relief  must  be 
approved  immediately  or  there  can  never 
again  be  a  sufficient  incentive  to  induce  the 
woiking  interest  owners  to  agree  to 
participate  in  the  project. 

//.  Analysis 

It  is  important  to  emphasize  at  the  outset 
that  tertiary  enhanced  recovery  projects  are 
vital  to  meeting  the  eneigy  requirements  of 
the  nation  and  are  strongly  encouraged  by 
the  DOE  Benson-Montin-Creer  Drilling  Co., 

6  DOE  1 81.220  (1980).  After  a  review  of  the 
record  in  this  matter,  we  have  concluded  that 
interim  exception  relief  is  warranted.  Interim 
exception  relief  has  frequently  been 
approved  in  cases  involving  requests  for 
relief  from  the  crude  oil  ceiling  price 
regulations.  See,  e.g..  Chevron  U.S.A.,  Inc.,  4 
DOE  f  82,508  (1979);  Pennzoil  Producing  Co.  3 
DOE  f  82,506  (1979);  Commonwealth  Oil 
Refining  Co.,  2  DOE  f  82,523  (1978). 

We  are  unable  to  conclude  at  this  stage  in 
the  proceeding  that  the  full  amount  of 
exception  relief  requested  by  the  Citronelle 
Unit  is  necessary  or  appropriate  at  this  time. 
We  have  determined,  however,  that  interest 
considerations  would  be  served  by  approving 
on  an  interim  basis  the  relief  approv^  in  the 
October  8. 1980  Proposed  Decision. 

The  working  interest  owners  have 
presented  substantial  evidence  to 
demonstrate  that  the  project  they  propose  to 
initiate  will  contribute  significantly  to  the 
energy  resources  available  to  the  nation.  Due 
to  the  phased  decontrol  of  crude  oil,  it 
appears  that  unless  the  project  is 
implemented  in  the  near  future,  the  working 
interest  owners’  incentives  may  be  reduced 
to  those  available  under  normal  market 
situations.  That  situation  is  attributable  to 
the  fact  that  once  crude  oil  is  fully 
decontrolled,  there  will  no  longer  be  any 
price-controlled  crude  oil  produced  from  the 
unit  which  could  be  released  to  market  price 
levels  thereby  generating  an  incremental 
benefit  for  imdertaking  the  project.'  We  have 
concluded  that  public  interest  considerations 
strongly  favor  the  approval  of  an  interim 
,  exception.  The  applicant  has  therefore  on 
balance  met  the  criteria  for  the  approval  of 
interim  exception  relief.'  We  have  also 
determined  that  the  provisions  of  the 
proposed  Decision  should  be  slightly 
modified  so  that  the  Citronelle  Unit  will  have 
more  immediate  access  to  the  exception  relief 
approved  in  the  Proposed  Order.  The 
regulations  permit  "tertiary  incentive  crude 
oil"  to  be  sold  at  market  price  levels  only 
when  qualified  expenses  for  the  teritary 
project  have  been  incurred.  The  exception 
relief  tentatively  approved  in  the  Proposed 
Decisions  which  designated  additional 
quantities  of  crude  oil  eligible  to  be  classified 
as  “tertiary  incentive  crude  oil"  would  in  all 
likelihood  be  implemented  over  an  extended 
period  of  time.  ITie  delays  inherent  in  this 
process  would,  therefore,  reduce  the 
incentive  necessary  to  induce  the  working 
interest  owners  to  embark  upon  the  project. 
To  provide  the  ownership  interest  with  a 
more  immediate  financial  incentive,  the  Unit 
Manager  of  the  Citronelle  Unit  will  therefore 
be  permitted  to  immediately  recertify  all  the 
unit’s  production  from  January  1, 1980 


through  September  30, 1980  as  "tertiary 
incentive  crude  oil."  All  funds  generated  by 
this  process  will  then  be  placed  in  a  suitable 
interest-bearing  escrow  account  and  shall  be 
available  for  the  recovery  of  qualified  tertiary 
expenditures.  The  Citronelle  Unit  will  be 
subject,  however,  to  all  other  provisions  of 
the  tertiary  incentive  program  including  the 
definition  of  “recoupable  allowable 
expenses"  and  the  program’s  certifleatioa 
requirements.  While  the  revenues  generated 
under  this  form  of  interim  exception  relief 
will  not  provide  the  Citronelle  Unit  with  the 
full  amount  of  up-front  financing  that  it 
claims  is  necessary  as  an  inducement  to 
undertake  the  project,  we  anticipate  that  it 
should  generate  approximately  $22.5  million 
of  additional  revenues  by  moving  otherwise 
price-controlled  crude  oil  to  market  price 
levels.  That  amount  of  incremental  funds 
should  help  ensure  that  the  project  requires 
no  additional  flnancing  during  the  first 
several  years  of  its  operation.  * 

We  have  also  determined  that  the  interim 
relief  extended  to  the  Citronelle  Unit  should 
be  implemented  somewhat  differently  with 
respect  to  the  purchasers  of  the  crude  oil  than 
the  usual  recertification  method  permitted 
under  the  regulatory  program.  The  purchasers 
and  ultimately  the  reflners  of  the  recertified 
crude  oil  generally  would  be  permitted  to 
certify  as  tertiary  incentive  crude  oil  in  their 
current  month’s  crude  oil  receipts,  a  quantity 
of  otherwise  price-controlled  crude  oil 
equivalent  to  the  amount  of  crude  oil 
recertified  from  the  Citronelle  Unit.  In  the 
present  case,  however,  this  could  lead  to 
excessive  benefits  to  the  reflners  of  the 
recertified  crude  oil  since  the  value  of  an 
entitlement  and  the  Deemed  Old  Oil  Supply 
Ratio  have  changed  since  January  1980  in  a 
manner  that  will  produce  entitlements 
revenues  to  those  refiners  that  do  not 
correspond  to  the  amount  of  revenues  to  be 
received  by  the  Citronelle  Unit  for  the 
recertified  crude  oil.  For  example,  the  Gulf 
Oil  Company  (Gulf)  as  the  purchaser  and 
refiner  of  approximately  98  percent  of  the 
production  ^m  the  Citronelle  Unit  would 
receive  substantial  beneflts  if  it  were  now 
permitted  to  recertify  as  "tertiary  incentive 
crude  oil"  what  otherwise  would  be 
considered  as  price-controlled  crude  oil  in  it3 
crude  oil  receipts  for  the  current  month. 
Therefore,  we  have  determined  that  the 
purchasers  of  the  crude  oil  shall  not  be 
permitted  to  recertify  the  crude  oil  involved 
in  this  proceeding  as  “tertiary  incentive  crude 
oil."  Instead  each  ultimate  purchaser  shall 
report  to  the  Economic  Regulatory 
Administration  the  payments  it  has  made  to 
the  Citronelle  Unit  as  a  result  of  the  approval 
of  the  interim  exception  relief  previously 
discussed,  and  the  crude  oil  purchasers  will 
then  be  compensated  for  those  payments  to 
the  Citronelle  Unit  by  an  exact  dollar 
adjustment  to  the  next  Entitlements  Notice. 

In  the  event  there  are  intermediate 
pinchasers  of  the  crude  oil  to  be  recertified, 
the  Qtronelle  Unit  will  be  permitted  to 
recertify  the  crude  oil  directly  to  the  ultimate 
refmer  or  purchaser. 

We  recognize  that  the  exception  relief 
discussed  above  does  not  provide  the  full 
measure  of  financing  that  the  Citronelle  Unit 
claims  is  necessary  to  undertake  the  project.* 
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In  view  of  the  stated  difficulties  of 
undertaking  the  project,  we  are,  however, 
willing  to  consider  the  approval  of  an 
alternative  method  for  financing  the  entire 
cost  of  the  enhanced  recovery  program  which 
would  enable  the  Citronelle  Unit  to 
immediately  implement  the  project  and  have 
access  to  funds  necessary  to  finance  the 
tertiary  program.  The  alternative  form  of 
relief  is  described  below, 

ill.  Alternate  Form  of  Relief 
In  its  exception  application  and  its  petition 
for  interim  relief,  the  citronelle  Unit  asserts 
that  the  most  apropriate  form  of  exeption 
relief  would  permit  it  to  finance  the  project 
«vith  the  incremental  revenues  realized  by 
selling  at  market  price  levels  all  the 
otherwise  price-controlled  crude  oil  produced 
from  the  Citronelle  Unit.  In  its  submissions, 
the  Citronelle  Unit  maintains  that  the  unit  is 
unable  to  generate  either  the  internal  or 
external  financing  necessary  to  fund  the 
project.  In  the  absence  of  the  necessary 
capital  acquired  through  the  approval  of 
exception  relief,  the  Citronelle  Unit  claims  it 
will  be  impossible  to  obtain  the  requisite 
consent  of  75  percent  of  the  working  interest 
ownership  to  undertake  the  project.  The 
Citronelle  Unit  maintains  that  unless  a 
sufficient  portion  of  the  ownership  interest 
agree  to  participate  in  the  project  the 
Citronelle  Unit  will  not  be  able  to  take 
advantage  of  the  regulatoiy  beneflts 
accorded  through  the  tertiary  recovery 
regulations. 

Since  the  Citronelle  Unit's  stated  difficulty 
in  attracting  financing  appears  to  be  the 
major  obstacle  preventing  the  project  from 
being  undertaken,  we  have  determined  that 
the  Citronelle  Unit  should  have  access  to  an 
alternate  form  of  interim  relief.  We  believe 
that  the  alternate  form  of  relief  discussed 
beiow  should  provide  the  ownership  interests 
with  the  incentive  to  participate  in  the 
project  and  at  the  same  time  achieve  the 
regiilatory  objectives  of  the  tertiary  recovery 
program.  A  review  of  the  record  indicates 
that  a  maximum  of  $60  million  (after  payment 
of  any  windfall  profits  tax  liabilities)  would 
be  necessary  to  fund  the  project  during  the 
next  several  years.  Therefore,  we  are 
proposing  to  allow  the  Citronelle  Unit  to  fund 
the  project  by  raising  through  recertification 
of  the  price-controlled  crude  oil  produced 
from  the  unit  $60  million  in  net  revenues, 
provided  that  the  necessary  ownership 
interest  agree  to  undertake  the  proposed 
project.  In  addition,  since  this  form  of  interim 
relief  alleviates  in  full  the  inequity  found  to 
exist  [viz,  the  lack  of  a  sufficient  incentive  to 
induce  the  working  ownership  to  agree  to 
obtain  financing),  the  ownership  interest  of 
the  Citronelle  Unit  will  be  required  as  a 
condition  of  the  relief  to  waive  access  to  any 
of  the  funding  provisions  of  the  tertiary 
incentive  program  as  set  forth  in  10  C.F.R. 

S  212.76.  This  election  will  be  irrevocable  at 
the  time  the  Citronelle  Unit  chooses  whether 
to  accept  this  alternate  form  of  interim  relief. 
In  addition,  repayment  of  any  borrowed 
funds  will  be  required  if  the  enhanced 
recovery  project  is  successful. 

The  effect  of  this  exception  relief  will  be  to 
provide  the  ownership  interest  with  the  full 
amount  of  additional  funds  necessary  to 


undertake  and  complete  the  enhanced 
recovery  project  on  the  Citronelle  Field. 

These  expenditures  will  in  effect  be  funded 
by  increasing  the  entitlements  burden  of  all 
domestic  refers  by  a  pro  rata  amount.  In 
turn,  all  ultimate  purchasers  of  price- 
controlled  petroleum  products  in  the  United 
States  could  be  charged  marginally  higher 
prices.  We  believe  such  an  amount  of  interim 
relief  is  justified  in  the  present  case  in  order 
to  induce  the  ownenhip  interests  to 
undertake  the  project  since  the  incremental 
amounts  of  crude  oil  to  be  produced  are  very 
substantial  and  would  signiflcantly  enhance 
domestic  energy  resources  and  our  ability  to 
reduce  imports  of  crude  oil.  However, 
according  to  the  data  submitted  in  this 
proceeding,  the  financial  beneSts  that  the 
unit  will  obtain  in  the  long-run  from 
undertaking  the  project  are  expected  to  be  far 
in  excess  of  the  Initial  investment  required. 
While  the  Citronelle  Unit  should  be  provided 
with  appropriate  economic  incentives 
necessary  to  proceed,  it  would  not  be  in  the 
public  interest  to  approve  excessive 
exception  relief.  Therefore,  to  prevent  the 
working  interest  owners  from  realizing 
windfall  beneHts  from  exception  relief,  the 
capital  provided  by  this  Decision  should  be 
repaid  in  the  event  the  project  is  a 
commercial  success.  Otherwise,  the  ultimate 
consumers  of  petroleum  products  in  the 
United  States  would  be  extending  to  the 
Citronelle  Unit  a  sum  of  money  without  any 
repayment  obligation,  thereby  alleviating  all 
risks  associated  with  undertaking  the  project 
Accordingly,  we  have  determined  that  in  the 
event  that  die  project  is  a  commercial 
success,  the  funds  provided  to  the  Citronelle 
Unit  as  a  result  of  this  Decision  will  be  repaid 
with  interest  at  the  prime  rate  compounded 
yearly.  If  the  enhanced  recovery  project  on 
th^  Citronelle  Unit  is  successful,  the 
repayment  of  any  borrowed  funds  should  not 
be  a  significant  burden  to  the  owners  of  the 
unit  In  no  event  however  shall  the 
repayment  required  of  any  interest  owner 
exceed  50  percent  of  the  revenues  received 
by  that  interest  owner  as  a  result  of  the 
investments  made  by  the  use  of  the  funds 
received  pursuant  to  this  Order. 

In  order  to  implement  the  alternate  form  of 
relief  set  forth  above,  the  Unit  Manager  will 
be  permitted  to  recertify  at  market  price 
levels  a  suffleient  quantity  of  prior  production 
from  the  unit  that  was  sold  at  price- 
controlled  levels  in  order  to  recoup  $60 
million  in  net  revenues.  The  relief  will  be 
implemented  by  recertifying  the  crude  oil 
directly  to  the  Gulf  Oil  Company,  the 
principal  ultimate  purchaser  of  the  crude  oil. 
Gulf  shall  certify  to  the  DOE  the  amount  of 
revenues  to  be  paid  to  the  Citronelle  Unit  and 
that  firm  will  then  receive  entitlements  that 
correspond  to  revenues  to  be  remitted  to  the 
unit,  liie  incremental  payments  remitted  by 
the  crude  oil  purchaser  to  the  Citronelle  Unit 
shall  then  be  placed  in  a  special  interest- 
bearing  escrow  account  that  will  be 
administered  by  an  appointed  trustee.  No 
subsequent  recertifleation  of  the  crude  oil  by 
the  purchaser  will  be  permitted.  The 
provisions  of  the  Proposed  Ordering 
Paragraphs  are  set  forth  in  the  Appendix  to 
this  Decision.  If  the  Citronelle  Unit  elects  this 
alternate  form  of  exception  relief,  it  shall 


notify  the  Office  of  Hearings  and  Appeals 
within  ten  working  days  of  the  date  of  this 
Order.  The  DOE  will  then  promptly  issue  a 
Supplemental  Decision  and  Order. 

It  is  therefore  ordered  that: 

(1)  The  provisions  of  this  Order  are 
effective  immediately  unless  the  applicant 
notiHes  the  Office  of  Hearings  and  Appeals 
within  ten  (10)  days  of  the  date  of  issuance  of 
this  Order  of  its  intention  to  accept  the  relief 
set  forth  in  the  Appendix  to  this  Decision. 

(2)  Notwithstanding  the  provisions  of  10 
ere  Part  212,  Subpart  D,  with  respect  to  the 
first  sale  of  crude  oil  produced  from  the 
Citronelle  Unit  during  the  period  January  1, 
1980  through  September  30, 1980,  the  Unit 
Manager  of  the  Citronelle  Unit  may,  within 
thirty  (30)  days  of  the  date  of  this  Decision 
and  Order  sell  all  production  at  market  price 
levels  and  recertify  the  crude  oil  as  “tertiary 
incentive  crude  oil.”  The  Citronelle  Unit  shall 
be  subject  to  all  the  conditions  set  forth  in 
Paragraphs  (3)  through  (11)  below. 

(3)  The  revenues  obtain^  from  the 
recertifleation  of  the  crude  oil  set  forth  above 
shall  upon  receipt  be  placed  in  a  special 
interest-bearing  escrow  accoimt  established 
pursuant  to  the  provisions  of  Paragraph  (7) 
below.  The  funds  in  such  escrow  account 
may  be  used  only  to  recover  “recoupable 
allowable  expenses"  at  the  Citronelle  Unit  as 
that  term  is  defined  in  10  CFR  §  212.78.  The 
expenses  involved  must  be  incurred  before 
March  31, 1983. 

(4)  After  payment  pursuant  to  Paragraph  (2) 
above,  each  crude  oil  purchaser  shall  flle  a 
report  with  the  Assistant  Administrator  for 
Petroleum  Operations  of  the  Economic 
Regulatory  Administration.  That  report  shall 
contain  a  detailed  summary  of  the  quantities 
of  crude  oil  recertified  and  the  additional 
payment  made  to  the  Citronelle  Unit  as  a 
result  of  the  recertification. 

(5)  Notwithstanding  any  contrary 
provisions  of  10  CFR  $  211.67,  after  receiving 
notifleation  from  the  crude  oil  purchasers  and 
the  Unit  Manager  that  payments  for  the 
revised  certifications  have  been  made,  the 
Assistant  Administrator  for  Petroleum 
Operations  of  the  Economic  Regulatory 
Administration  shall  issue  to  each  purchaser 
an  additional  number  of  entitlements  equal  in 
value  to  the  amount  that  each  of  the 
purchasers  or  refiners  are  required  to  pay  the 
Unit  Manager  for  the  recertifled  crude  oil  as 
set  forth  in  Paragraph  (2)  of  this  Order.  The 
additional  entitlements  issued  to  each  crude 
oil  purchaser  shall  be  carried  as  an 
additional  one-line  entry  on  a  subsequent 
Entitlements  Notice. 

(6)  Within  sixty  (60)  days  of  the  date  of  this 
Decision  and  Order,  the  Citronelle  Unit  shall 
file  a  report  with  the  O^ice  of  Hearings  and 
Appeals.  That  report  shall  contain  a  detailed 
summary  of  the  quantities  of  crude  oil  so 
recertified  and  the  revenues  received  as  a 
result  of  recertification.  The  Citronelle  Unit 
shall  also  file  with  the  Office  of  Hearings  and 
Appeals  periodic  reports  due  forty-five  (45) 
days  subsequent  to  the  end  of  each  fiscal 
quarter  detailing  the  capital  and  operating 
costs  associated  with  the  enhanced  crude  oil 
recovery  project. 

(7)  Within  twenty  (20)  days  of  the  date  of 
this  Decision  and  Order,  the  Citronelle  Unit 
shall  establish  a  special  interest-bearing 


11220 


Federal  Register  /  Vol.  46.  No.  24  /  Thursday.  February  5.  1981  /  Notices 


escrow  account  maintained  at  its  expense  in 
a  bank  which  has  been  chartered  by  a  state 
agency  or  instrumentality  or  by  the 
Comptroller  of  the  Currency  of  the  United 
States  Treasury  Department,  and  which  in 
either  case  is  a  member  of  the  Federal 
Reserve  System.  The  terms  of  the  escrow 
account  shall  expressly  provide  that: 

(a)  The  Citronelle  Unit  shall  deposit  into 
the  escrow  account  all  moneys  collected  in 
accordance  with  the  provisions  of  Paragraph 
(2)  above; 

(b)  No  disbursements  or  withdrawals  of  the 
funds  in  the  account  shall  be  permitted  by  the 
escrow  agent  svithout  the  express  written 
approval  of  the  Director  of  the  OfHce  of 
Hearings  and  Appeals  of  the  DOE  or  his 
designee; 

(c)  Immediately  upon  receipt  of  a  directive 
from  the  Director  of  the  Office  of  Hearings 
and  Appeals  of  the  IX)E  or  his  designee,  the 
escrow  agent  shall  disburse  the  funds  in  the 
escrow  account  in  the  manner  and  for  the 
purposes  specified  by  the  Director  of  the 
Office  of  Hearings  and  Appeals.  The  escrow 
agent  shall  regai^  the  directives  issued  by  the 
Director  of  the  Office  of  Hearings  and 
Appeals  as  dehnitive  and  shall  not  in  any 
way  subject  his  adherence  to  the  directive  to 
the  consent  of  the  Citronelle  Unit  or  any 
other  party; 

(d)  The  escrow  account  shall  be  subject  to 
audit  by  the  DOB  or  its  designee  at  any  time; 
and 

(e)  The  escrow  agent  shall  be  required  to 
furnish  on  a  monthly  basis,  beginning  on  the 
date  on  which  the  account  is  established,  a 
certified  written  statement  of  the  status  of  the 
account  to  the  Director  of  the  Office  of 
Hearings  and  Appeals  of  the  DOE. 

(8)  Within  twenty-five  (25)  days  of  the  date 
of  this  Decision  and  Order,  the  Citronelle 
Unit  shall  deposit  with  the  Director  of  the 
Office  of  Hearings  and  Appeals  a  copy  of  the 
signed  escrow  agreement  which  it  has 
entered  into  pursuant  to  Paragraph  (7)  above. 
The  Unit  Manager  shall  also  at  that  time 
submit  to  the  Office  of  Hearings  and  Appeals 
the  names  of  two  proposed  trustees  which 
must  be  either  banks  or  some  other 
authorized  institutions  that  are  licensed  to 
engage  in  such  fiduciary  relationships.  The 
Director  of  the  Office  of  Hearings  and 
Appeals  will  designate  a  trustee  who  will 
coordinate  with  the  DOE  the  administration 
of  the  escrow  account.  The  trustee  will  be 
subject  to  all  the  conditions  that  are 
stipulated  by  the  Director  or  his  authorized 
designee  and  shall  be  paid  by  the  Citronelle 
Unit. 

(9)  If  the  DOE  finds  that  the  provisions  of 
Paragraphs  (6)  and  (8)  have  not  been 
complied  with,  it  may  without  further  notice 
enter  a  supplemental  order  vacating  the  relief 
approved  in  Paragraphs  (1)  through  (3)  above. 

(10)  Upon  a  final  determination  of  the 
Application  for  Exception  or  a  request  by  the 
Citronelle  Unit  that  is  approved  by  the 
Director  of  the  Office  of  Hearings  and 
Appeals  or  his  designee,  the  escrow  agent 
shall  disburse  any  remaining  funds  in  the 
account  pursuant  to  the  directives  of  the 
Director  of  the  Office  of  Hearings  and 
Appeals  or  his  designee. 

(11)  All  funds  placed  in  the  esenow  account 
pursuant  to  the  provisions  of  this  Order,  as 


well  as  any  unexpended  funds  within  the 
account,  may  be  remitted  by  order  of  the 
Director  of  the  Office  of  Hearings  and 
Appeals  to  the  United  States  Treasury  or 
distributed  in  another  manner  consistent  with 
the  attached  Decision. 

(12)  This  Order  is  based  on  the  presumed 
validity  of  statements,  allegations,  and 
documentary  material  submitted  by  the 
petitioner  in  connection  with  its  Application 
for  Exception.  It  may  be  revoked  or  modifed 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  exception 
application  is  incorrect.  The  DOE  m.iy  also, 
by  further  Order,  direct  appropriate 
adjustments  or  remedial  action  by  the 
applicant  if  the  determination  reached  in  the 
final  Decision  and  Order  issued  with  respect 
to  the  Application  for  Exception  should  ^ffer 
from  the  determination  reached  in  the 
Proposed  Decision  and  Order. 

(13)  This  Order  shall  remain  in  effect 
pending  further  Order  of  the  Office  of 
Hearings  and  Appeals  or  until  the 
Department  of  ^ergy  issues  a  Rnal  Decision 
and  Order  with  respect  to  the  Application  for 
Exception  filed  by  the  petitioner. 

George  B.  Bieznay, 

Director,  Office  of  Hearings  and  Appeals. 

Footnotes 

'  This  sitiMtion  arises  due  to  the  provisions  of  10 
CPJt.  i  212.78  which  permit  the'  owners  of  a 
property  for  whidi  a  tertiary  enhanced  recovery 
project  is  undertaken  to  sell  at  market  prices 
quantities  of  otherwise  price-ooatrolled  crude  oil 
To  illustrate  this  situation,  consider  the  following 
example:  Producer  A  currently  operates  a  property 
the  pi^uction  from  which  is  sold  at  price- 
controlled  levels.  Current  revenues  are  SSOOJXX).  In 
the  absence  of  price  controls,  revenues  would  be 
$1,000,000  without  the  tertiary  investment  and 
$1,500,000  with  the  investment.  Producer  A 
undertakes  a  tertiary  recovery  project  which  costs 
$300,000.  UndM  the  incentives  provided  by  the 
tertiary  regulaUons,  Producer  A  may  also  move  a 
portion  of  current  production  from  price-controlled 
levels  to  market  levels  to  recover  75  percent  of 
certain  expenditures  connected  with  the  project 
and  may  also  sell  the  incremental  tertiary 
production  realized  from  project  at  world  market 
levels.  Total  revenues  increase  to  $1,225,000  and 
the  marginal  revenue  is  $725,000  ($1,22SX)00  minus 
$500,000).  Without  price  controls.  Producer  A  only 
receives  maiginai  revenues  of  $50a000  ($1,500,000 
minus  $1XXXMX)0).  Thus,  under  price  controls. 
Producer  A  realizes  moiginal  revenues  of  $725,000 
on  an  investment  of  $300,000.  In  the  absence  of 
price  controls.  Producer  A  realizes  marginal 
revenues  of  only  $500,000  on  the  same  $300,000 
investment  Therefore,  Producer  A  has  a  greater 
incentive  to  undertake  the  project  under  the 
present  price  control  situation. 

*  Section  205.e8A(a)  of  the  DOE  Administrative 
Procedures  and  Sanctions  Regulations  provides 
that  the  Office  of  Hearings  and  Appeab  may  issue 
an  Interim  Decision  and  Order  if  it  determines  that 
public  interest  considerations  strongly  favor  the 
approval  of  an  interim  exception  pending  the 
completion  of  the  generally  applicable  exception 
procedures. 

The  regulations  also  set  forth  three  factors  that 
should  be  considered  in  making  that  determination: 

(1)  the  probability  that  exception  relief  will 
ultimately  be  granted: 

(2)  the  harm  an  applicant  is  likely  to  incur 
unless  exception  relief  is  approved  immediately, 
and 

(3)  the  harm  other  persons  are  likely  to  incur  if 
the  Interim  Order  is  issued. 


10  CFR  I  20S.e6A(a).  As  previously  discussed,  the 
first  t%vo  criteria  for  the  approval  of  interim  relief 
have  been  satisfied.  With  respect  to  the  last 
criterion,  it  should  be  noted  tlmt  recertification  of 
the  crude  oil  involved  will  not  adversely  affect  the 
crude  oil  purchasers  since  they  are  permitted  to 
pass  through  these  increased  costs  under  the  DOE 
regulatory  program. 

*The  Citronelle  Unit  has  presented  additional 
arguments  regarding  the  im^ct  of  the  Windfall 
Profits  Tax  Act  and  individual  income  lax 
considerations  on  the  additional  revenues  which 
will  be  generated  as  a  result  of  exception  relief. 
Those  arguments  have  been  present^  for  the  first 
time  in  the  Application  for  Interim  Relief  and  will 
be  carefully  considered  before  a  final  Decision  and 
Order  is  issued  with  respect  to  the  Citronelle  Unft 
Application  for  Exception. 

Appendix 

If  the  Citronelle  Unit  notifies  the  Office  of 
Hearings  and  Appeals  within  ten  working 
days  of  the  issuance  of  this  Decision  that  it 
wishes  to  receive  the  alternate  relief,  the 
interim  relief  granted  above  will  be  rescinded 
and  a  Supplemental  Order  in  substantially 
the  following  form  granting  alternate  interim 
relief  will  be  issued. 

It  is  therefore  ordered  that: 

(1)  The  provisions  of  this  Order  will  be 
effective  immediately. 

(2)  Notwithstanding  the  provisions  of  10 
CFR  Part  212,  Subpart  D,  the  Unit  Manager  of 
the  341  Tract  Unit  of  the  Citronelle  Field  (the 
Citronelle  Unit)  be  and  hereby  is  permitt^  to 
recertify  to  Gulf  Oil  Company  on  either 
January  2,  or  January  30, 1981,  appropriate 
volumes  of  crude  oil  produced  and  sold  from 
the  Citronelle  Unit  for  the  benefit  of  the 
working  interest  owners  cmd  the  participating 
overriding  royalty  interest  owners  sufficient 
to  generate  an  additional  $60  million  (plus 
any  windfall  profits  tax  laibilities  incurred  on 
the  recertified  crude  oil).  The  total  revenues 
realized  through  the  recertification  shall  be 
placed  in  the  escrow  account  described 
below.  Tbe  Citronelle  Unit  will  also  be 
subject  to  the  conditions  set  forth  in 
Paragraphs  (3)  through  (11)  below. 

(3)  Within  ten  (10)  days  of  the  date  of  the 
issuance  of  this  Order,  the  Citronelle  Unit 
shall  establish  a  special  interest-bearing 
escrow  account  maintained  at  its  expense  in 
a  bank  which  has  been  chartered  by  a  state 
agency  or  instrumentality  or  by  the 
Comptroller  of  the  Currency  of  the  United 
States  Treasury  Department,  and  which  in 
either  case  is  a  member  of  the  Federal 
Reserve  System.  The  terms  of  the  escrow 
account  shall  expressly  provide  that 

(a)  The  Citronelle  Unit  shall  deposit  into 
the  escrow  account  all  monies  collected  in 
accordance  with  the  provisions  of  Paragraph 
(2)  above; 

(b)  No  disbursements  or  withdrawals  of  the 
fimds  in  the  account  shall  be  permitted  by  the 
escrow  agent  without  the  express  written 
approval  of  the  Director  of  the  Office  of 
Hearings  and  Appeals  of  the  DOE  or  his 
designee; 

(c)  Immediately  upon  receipt  of  a  directive 
from  the  Director  of  the  Office  of  Hearings 
and  Appeals  of  the  DOE  or  his  designee,  the 
escrow  agent  shall  disburse  the  funds  in  the 
escrow  account  in  the  manner  and  for  the 
purposes  specified  by  the  Director  of  the 
Office  of  Hearings  and  Appeals.  The  escrow 
agent  shall  regard  the  directives  issued  by  the 


Federal  Register  /  Vol.  46,  No.  24  /  Thursday,  February  5,  1981  /  Notices 


11221 


Director  of  the  Office  of  Hearinga  and 
Appeals  as  definitive  and  shall  not  in  any 
way  subfect  his  adherence  to  the  directive  to 
the  consent  of  the  Cilronelle  Unit  or  any 
other  party; 

(d)  The  escrow  account  shall  be  subfect  to 
audit  by  the  DOE  or  Us  designee  at  any  time; 
and 

(e)  The  escrow  agent  shall  be  required  to 
furnish  on  a  monthly  basis,  beginning  on  the 
date  on  which  the  account  is  established,  a 
certified  written  statement  of  the  status  of  the 
account  to  the  Director  of  the  Office  of 
Hearings  and  Appeals  of  the  DOB. 

(4)  Within  thirteen  (13)  days  of  the  date 
upon  which  it  receives  notice  of  the  issuance 
of  this  Order,  the  Citronelle  Unit  shall  deposit 
with  the  Director  of  the  Office  of  Hearings 
and  Appeals  a  copy  of  the  signed  escrow 
agreement  into  which  it  has  entered  pursuant 
to  Paragraph  (3)  above.  The  Citronelle  Unit 
shall  also  at  that  time  submit  to  the  Office  of 
Hearings  and  Appeals  the  names  of  two 
proposed  trustees  which  must  be  either  banks 
or  some  other  authorized  institutions  that  are 
licensed  to  engage  in  such  fiduciary 
relationships.  The  Director  will  designate  a 
trustee  who  will  coordinate  with  the  DOB  the 
administration  of  the  escrow  account.  The 
trustee's  duties  will  include  drafting 
suggested  ordenng  paragraphs  to  be  included 
in  the  final  Order  assuring  that  payments 
made  from  the  escrow  account  are  in 
accordance  with  the  terms  of  this  Order,  and 
taking  appropriate  steps  during  the  life  of  the 
loan  to  assure  that  repayment  is  properly 
received  under  the  terms  of  Paragraph  (12) 
below.  The  trustee  will  be  subject  to  all  the 
conditions  that  are  stipulated  by  the  Director 
or  his  authorized  designee  and  shall  be  paid 
by  the  Citronelle  Unit. 

(5)  If  the  DOE  finds  that  the  provisions  of 
Paragraphs  (3)  and  (4|  have  not  been 
complied  with,  it  may  without  further  notice 
enter  a  supplemental  order  vacating  the  relief 
granted  herein. 

(6)  Within  thirty  (30)  days  subsequent  to 
the  implementation  of  the  exception  relief  set 
forth  in  Paragraph  (2)  above,  the  Citronelle 
Unit  shall  file  a  report  with' the  Office  of 
Hearings  and  Appeals.  That  report  shall 
contain  a  detailed  summary  of  the  quantities 
of  crude  oil  so  recertified  and  the  revenues 
received  from  each  crude  oil  purchaser  as  a 
result  of  recertification.  The  Citronelle  Unit 
shall  also  file  periodic  reports  due  forty-five 
(45)  days  subsequent  to  the  end  of  each  fiscal 
quarter  detailing  the  capital  and  operating 
costs  associated  with  the  enhanced  crude  oil 
recovery  project. 

(7)  Within  five  (5)  days  after  the  Unit 
Manager  has  recertified  the  crude  oil 
pursuant  to  Paragraph  (2)  above.  Gulf  Oil 
Company  shall  file  a  report  with  the 
Assistant  Administrator  for  Petroleum 
Operations  of  the  Economic  Regulatory 
Administration.  That  report  shall  contain  a 
summary  of  the  quantities  of  crude  oil 
recertified  and  the  additional  payments 
which  will  be  made  to  the  Citronelle  Unit. 

(8)  Notwithstanding  any  contrary 
provisions  of  10  CFR  S  211.67,  after  receiving 
notiflcation  from  the  Gulf  Oil  Company  and 
the  Unit  Manager  that  payments  for  the 
revised  certifications  will  be  made,  the 
Assistant  Administrator  for  Petroleum 


Operations  of  the  Economic  Regulatory 
Administration  shall  issue  to  the  Gulf  Oil 
Company  additional  entitlements  equal  in 
value  to  the  amount  that  the  Gulf  Oil 
Company  will  subsequently  remit  to  the  Unit 
Manager  for  the  recertified  crude  oil  under 
the  provisions  of  this  Decision  and  Order. 

The  additional  entitlements  issued  to  Gulf 
shall  be  carried  as  an  additional  one-line 
entry  on  a  subsequent  Entitlements  Notice. 
Gulf  shall  agree  as  a  condition  prior  to  the 
sale  of  these  entitlements  that  the  funds 
received  shall  be  transferred  to  the  Unit . 
Manager  of  the  Citronelle  Unit  within  10  days 
of  the  sale  of  the  entitlements  approved 
through  the  exception  relief.  The  Unit 
Manager  shall  then  place  all  such  funds  in 
the  escrow  account  established  pursuant  to 
this  Order. 

(9)  In  the  event  that  the  applicant  utilizes 
the  exception  relief  approved  in  this  Decision 
and  Order,  the  Citronelle  Unit  waives  access 
to  the  provisions  of  10  CFR  S  212.78  with 
respect  to  the  use  of  the  tertiary  recovery 
incentive  program. 

(10)  The  escrow  agent  shall  disburse  the 
funds  in  the  account  pursuant  to  the 
directives  of  the  Director  of  the  ORice  of 
Hearings  and  Appeals  or  his  designee.  The 
revenues  in  the  escrow  account  are  to  be 
used  for  the  capital  investments  incurred  in 
connection  with  an  enhanced  crude  oil 
recovery  project  of  the  Citronelle  Unit  and  to 
pay  all  windfall  proflts  taxes  associated  with 
the  recertification. 

(11)  In  the  event  the  tertiary  recovery 
project  is  determined  tb  be  commercially 
successful  the  Director  of  the  Office  of 
Hearings  and  Appeals  or  his  authorized 
designee  shall  issue  a  supplemental  order 
detailing  the  manner  in  which  the  monies 
borrowed  by  the  Citronelle  Unit  are  to  be 
repaid.  In  addition,  interest  will  be  assessed 
on  the  borrowed  funds  at  the  prime  rate 
compounded  annually.  In  no  event  shall  the 
repayment  required  of  any  interest  owner 
exce^  SO  percent  of  the  additional  revenues 
received  by  that  interest  owner  as  a  result  of 
the  investments  made  by  use  of  the  funds 
received  pursuant  to  this  Order. 

(12)  Any  funds  placed  within  the  escrow 
account  pursuant  to  the  provisions  of  this 
Order,  as  well  as  any  unexpended  funds 
within  the  account  may  be  remitted  by  order 
of  the  Director  of  the  Office  of  Hearings  and 
Appeals  to  the  United  States  Treasury  or 
distributed  in  another  manner  consistent  with 
this  Decision. 

(13)  Utis  Order  is  based  on  the  presumed 
validity  of  statements,  allegations,  and 
documentary  material  submitted  by  the 
petitioner  in  connection  with  its  Application 
for  Exception.  It  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  exception 
application  is  incorrect.  The  DOE  may  also, 
by  further  Order,  direct  appropriate 
adjustments  or  remedial  action  by  the 
applicant  if  the  determination  reached  in  the 
ffnal  Decision  and  Order  issued  with  respect 
to  the  Application  for  Exception  should  differ 
from  the  determination  reached  in  the 
Proposed  Decision  and  Order. 

(14)  This  Order  shall  remain  in  effect 
pending  further  Order  of  the  Office  of 
Hearings  and  Appeals  or  until  the 


Department  of  Energy  issues  a  final  Decision 
and  Order  with  respect  to  the  Application  for 
Exception  filed  by  the  petitioner. 

December  31, 1980. 

Interim  Decision  and  Order  of  the 
Department  of  Energy 

Name  of  Petitioner.  The  341  Tract  Unit  of  the 
Citronelle  Field 

Date  of  Filing;  December  29, 1960 
Case  Number  BEN-0078 

On  December  13, 1980,  the  Department  of 
Energy  issued  a  Decision  and  Order  that 
implemented  on  an  interim  basis  the 
exception  relief  tentatively  approved  to  the 
341  Tract  Unit  of  the  Citronelle  Field  (the 
Citronelle  Unit)  in  a  Proposed  Decision  and 
Order  previously  issued  to  the  unit  on 
October  8. 1980.  In  the  December  13  Decision 
and  Order,  we  indicated  that  the  DOE  would, 
upon  request  provide  the  Citronelle  Unit 
access  to  an  alternate  form  of  interim  relief. 
That  form  of  relief  would  provide  the  working 
interest  owners  with  a  loan  of  the  funds 
necessary  to  undertake  an  enhanced 
recovery  project  on  the  Citronelle  Field. '  On 
December  29. 1960.  the  Citronelle  Unit  filed  a 
petition  with  the  Office  of  Hearings  and 
Appeals  in  which  it  requested  that  the  DOE 
implement  the  alternate  form  of  interim  relief. 
This  Decision  and  Order  is  issued  in  response 
to  that  request. 

For  the  reasons  specified  in  the  December 
13, 1980  Decision  and  Order,  we  are 
implementing  on  an  interim  basis  exception 
relief  that  will  permit  the  Citronelle  Unit  to 
proceed  with  the  miscible  fluid  displacement 
enhanced  recovery  project  at  the  Citronelle 
Field.  The  mechanism  to  be  utilized,  as 
previously  specifled,  will  involve  the 
recertifleation  of  price-controlled  crude  oil 
previously  produced  from  the  unit  in  order  to 
generate  an  additional  $80  million  in  net 
revenues. 

The  effect  of  this  interim  exception  relief 
will  be  to  provide  the  ownership  interest  with 
the  full  amount  of  funds  necessary  to 
undertake  and  complete  the  enhanced 
recovery  project  on  the  Citronelle  Field 
(hereinafter  referred  to  as  “capital  costs”). 
These  expenditures  will  in  effect  be  funded 
by  increasing  the  entitlements  burden  of  all 
domestic  reflners  by  a  pro  rata  amount.  In 
turn,  all  ultimate  purchasers  of  price- 
controlled  petroleum  products  in  the  United 
States  could  be  charged  marginally  higher 
prices.  We  believe  such  an  amount  of  interim 
relief  is  justified  in  the  present  case  in  order 
to  induce  the  ownership  interests  to 
undertake  the  project  since  the  incremental 
amounts  of  crude  oil  to  be  produced  are  very 
substantial  and  would  significantly  enhance 
domestic  energy’  resources  and  reduce  the 
need  to  import  crude  oil.  However,  according 
to  the  data  submitted  in  this  proceeding,  the 
financial  benefits  that  the  unit  will  obtain  in 
the  long  run  from  undertaking  the  project  are 
expected  to  be  far  in  excess  of  the  initial 
investment  required.  While  the  Citronelle 


'  For  a  full  description  of  the  background  and  the 
history  of  the  present  proceeding,  see  The  341  Tract 

Unit  of  the  Citronelle  Field,  7  DOE - .  No.  BEN- 

0071  (December  13. 1900);  The  341  Tract  Unit  of  the 
Citronelle  Field,  No.  DE^7746  (October  0. 1900) 
(proposed  decision). 
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Unit  should  be  provided  with  appropriate 
economic  incentives  necessary  to  proceed  it 
would  not  be  in  the  public  interest  to  approve 
excessive  exception  relief.  Therefore,  to 
prevent  the  working  interest  owners  from 
realizing  windfall  Imefits  from  exception 
relief,  the  funds  provided  by  this  Decision 
should  be  repaid  in  the  event  the  project  is  a 
commercial  success.  Otherwise,  the  ultimate 
consumers  of  petroleum  products  in  the 
United  States  would  be  extending  to  the 
Citronelle  Unit  a  sum  of  money  without  any 
repayment  obligation.  Accordingly,  we  have 
determined  that  in  the  event  that  the  project 
is  a  commercial  success,  the  funds  provided 
to  the  Citronelle  Unit  as  a  result  of  this 
Decision  must  be  repaid  with  interest 
computed  at  the  prime  rate  compounded 
yearly.  If  the  enhanced  recovery  project  on 
the  Citronelle  Unit  is  successful,  the 
repayment  of  any  borrowed  funds  should  not 
be  a  significant  burden  to  the  owners  of  the 
unit.  In  no  event,  however,  shall  the 
repayment  required  of  any  interest  owner 
exce<^  50  percent  of  the  revenues  received 
by  that  interest  owner  as  a  result  of  the 
investments  made  utilizing  funds  received 
pursuant  to  this  Order. 

In  order  to  implement  the  interim  exception 
relief  set  forth  above,  the  Unit  Manager  will 
be  permitted  to  recertify  at  market  price 
levels  a  sufTicient  quantity  of  prior  crude  oil 
production  from  the  unit  that  was  sold  at 
price-controlled  levels  in  order  to  recoup  SBO 
million  in  net  revenues.  The  relief  will  be 
implemented  by  recertifying  the  crude  oil 
directly  to  the  Gulf  Oil  Corporation  (Gulf), 
the  principal  ultimate  purchaser  of  the  crude 
oil.  Gulf  shall  in  turn  certify  to  the  DOE  the 
amount  of  revenues  to  be  paid  to  the 
Citronelle  Unit  and  that  firm  will  then  receive 
a  number  of  entitlements  equal  in  value  to 
the  revenues  to  be  remitted  to  the  unit.  The 
incremental  payments  remitted  by  Gulf  to  the 
Citronelle  Unit  shall  then  be  placed  in  a 
special  interest-bearing  escrow  account  that 
will  be  administered  by  an  appointed  trustee. 
No  subsequent  recertirication  of  the  crude  oil 
by  Gulf  will  be  permitted. 

In  order  to  ensure  that  the  ownership 
interest  do  not  receive  excessive  benefits 
through  the  approval  of  interim  relief,  and  as 
previously  specified,  the  Citronelle  Unit  is 
deemed  to  waive  access  to  any  of  the  funding 
provisions  of  the  tertiary  incentive  program. 
See  10  CFR  {  212.78.  In  addition,  any 
revenues  that  the  Citronelle  Unit  has 
received  through  the  tertiary  incentive 
program  shall  be  returned  within  60  days  of 
this  Order  to  the  appropriate  crude  oil 
purchasers.  The  crude  oil  purchasers  shall  in 
turn  recertify  the  prior  tertiary  incentive 
crude  oil  as  price-controlled  crude  oil  and 
shall  pass  through  the  revenues  received  from 
the  Citronelle  Unit  as  a  reduction  of  their 
product  costs. 

The  interim  exception  relief  approved  in 
this  Decision  is  designed  to  provide  the 
owners  of  the  unit  with  an  incentive  to 
participate  in  and  subsequently  undertake 
the  project.  The  present  interim  relief  is  not 
intended  to  place  the  Citronelle  Unit  in  a 
more  advantageous  position  for  a  subsequent 
sale  of  the  unit  to  another  firm.  As  a 
condition  of  exception  relief,  we  will  require 
the  Citronelle  Unit  to  notify  the  Office  of 


Hearings  and  Appeals  of  any  changes  in  the 
owner^p  interest  of  the  20  largest  tvorking 
interest  owners  of  the  Citronelle  Unit.  If  the 
DOE  determines  that  adjustments  to  the  level 
of  exception  relief  are  necessary  as  a  result 
of  any  subsequent  ownership  changes,  a 
Supplemental  Order  will  be  issued  that 
specifies  any  remedial  action  to  be  required 
by  the  Citronelle  UniL 

The  DOE  Is  further  aware  that  many  of  the 
terms  used  in  this  Decision  may  require 
clarificatioa  For  example,  terms  sudi  as 
"tertiary  investment”  "operating  expense,” 
"capital  costs,”  and  "commercial  success” 
are  not  precisely  deflned  in  this  Order. 
Nevertheless,  we  believe  it  is  in  the  public 
interest  to  issue  this  Decision  and  Oitler  at 
the  present  time  in  order  to  provide  the 
ownership  interest  of  the  Citronelle  Field 
with  an  immediate  economic  incentive  to 
undertake  the  project.  In  the  final  Decision 
and  Order  issued  in  connection  with  the 
October  8, 1980  Proposed  Decision  and  Order 
or  in  Supplemental  Orders  that  may  be 
issued,  we  will  clarify  the  provisions  of  this 
Decision  and  Order,  as  necessary,  and 
address  the  issues  raised  by  the  Citroneile 
Unit  or  any  of  the  aggrieved  parties. 

Finally,  since  the  present  Order  implements 
the  alternate  form  of  relief  set  forth  in  the 
December  13, 1980  Decision,  the  provisions  of 
that  Order  relating  to  the  implementation  of 
the  exception  relid  set  forth  in  the  October  8. 
1980  Proposed  Order  on  an  interim  basis  will 
be  rescinded  ab  initio. 

It  is  therefore  ordered  that: 

(1)  The  provisions  of  this  Order  will  be 
effective  immediately. 

(2)  Notwithstanding  the  provisions  of  10 
CHt  Part  212,  Subpart  D.  the  Unit  Manager  of 
the  341  Tract  Unit  of  the  Citrooelle  Field  (the 
Citronelle  Unit)  be  and  hereby  is  permitt^  to 
recertify  to  the  Gulf  Oil  Corporation  (Gulf)  on 
either  January  2,  or  |anuary  30. 1981, 
appropriate  volumes  of  crude  oil  produced 
and  sdd  from  the  Citrooelle  Unit  for  the 
benefit  of  the  working  interest  owners  and 
the  participating  overriding  royalty  interest 
owners  sufficient  to  generate  an  additional 
$60  million  (plus  any  windfall  profits  tax  and 
state  severance  tax  liabilities  incurred  on  the 
recertified  crude  oil).  All  of  the  revenues 
realized  throu^  the  recertification  shall  be 
placed  in  the  escrow  account  described 
below.  The  Citronelle  Unit  will  also  be 
subject  to  the  conditions  set  forth  in 
Paragraphs  (3)  through  (13)  below. 

(3)  Within  ten  (10)  days  of  the  date  of  the 
issuance  of  this  Order,  the  Citronelle  Unit 
shall  establish  a  special  interest-bearing 
escrow  account  maintained  at  its  expense  in 
a  bank  which  has  been  chartered  by  a  state 
agency  or  instrumentality  or  by  the 
Comptroller  of  the  Currency  of  the  United 
States  Treasury  Department,  and  which  in 
either  case  is  a  member  of  the  Federal 
Reserve  System.  The  terms  of  the  escrow 
account  shall  expressly  provide  that: 

(a)  The  Citronelle  Unit  shall  deposit  into 
the  escrow  account  all  monies  collected  in 
accordance  with  the  provisions  of  Paragraph 
(2)  above; 

(b)  No  disbursements  or  withdrawals  of  the 
funds  in  the  account  shall  be  permitted  by  the 
escrow  agent  without  the  express  written 
approval  of  the  Director  of  the  Office  of 


hearings  and  Appeals  of  the  DOE  or  his 
designee: 

(c)  Immediately  upon  receipt  of  a  directive 
from  the  Director  of  the  Office  of  Hearings 
and  Appeals  of  the  DOE  or  his  designee,  the 
escrow  agent  shall  disburse  the  funds  in  the 
escrow  account  in  the  manner  and  for  the 
purposes  speciRed  by  the  Director  of  the 
Office  of  Hearings  and  Appeals.  The  escrow 
agent  shall  regaid  the  directives  issued  by  the 
Director  of  the  Office  of  Hearings  and 
Appeals  as  deRnitive  and  shall  not  in  any 
way  subject  his  adherence  to  the  directive  to 
the  consent  of  the  Gtronelle  Unit  or  any 
other  party; 

(d)  The  escrow  account  shall  be  subject  to 
audit  at  any  time  by  the  DOE.  the  trustee 
identiRed  in  paragraph  (4)  below,  or  any 
other  designee  of  the  DO&  and 

(e)  The  escrow  agent 'shall  be  required  to 
furnish  on  a  monthly  basis,  begiiming  on  the 
date  on  which  the  account  is  established,  a 
certiRed  written  statement  of  the  status  of  the 
account  to  the  Director  of  the  Office  of 
Hearings  and  Appeals  of  the  DOE. 

(4)  Within  thirteen  (13)  days  of  the  dale 
upon  which  it  receives  notice  of  the  issuance 
of  this  Order,  the  Citronelle  Unit  shall  deposit 
with  the  Director  of  the  Office  of  Hearings 
and  Appeals  a  copy  of  the  signed  escrow 
agreement  into  which  it  has  entered  pursuant 
to  Paragraph  (3)  above.  The  Citronelle  Unit 
shall  also  at  that  time  submit  to  the  OfRce  of 
Hearings  and  Appeals  the  names  of  two 
proposed  trustees  which  must  be  either  banks 
or  other  iiutitutions  that  are  licensed  to 
engage  in  sudi  fiduciary  relationships.  No 
proposed  trustee  shall  be  the  escrow  agent  or 
a  bank  or  other  lending  institution  located 
within  the  state  of  Alabama.  The  Director 
will  designate  a  trustee  which  need  not  be  a 
proposed  trustee  who  will  act  as  on  agent  of 
the  DOE  until  repayment  is  made  by  the 
Citronelle  Unit  The  trustee's  duties  will 
include  coordinating  the  administratioo  of  the 
escrow  account  assuring  that  payments 
made  from  the  escrow  account  are  in 
accordance  with  the  terms  of  this  Order,  and 
taking  appropriate  steps  daring  the  life  of  the 
loan  (induding  hiring  independent  auditors 
and  geologists),  to  assure  that  repayment  is 
properly  received  under  the  terms  of 
Paragraphs  (11)  and  (12)  below.  The  trustee 
will  be  subj^  to  the  directives  of  the 
Director  of  the  Office  of  Hearings  and 
Appeals  or  his  authorized  designee  and  his 
expenses  shall  be  paid  by  the  Citronelle  UniL 

(5)  If  the  DOE  finds  that  the  provisions  of 
Paragraphs  (3)  and  (4)  have  not  been 
complied  with,  it  may  without  further  notice 
enter  a  supplemental  order  vacating  the  relief 
granted  herein. 

(6)  Within  thirty  (30)  days  subsequent  to 
the  implementation  of  the  exception  relief  set 
forth  in  Paragraph  (2)  above,  the  Citronelle 
Unit  shall  file  a  report  with  the  OfRce  of 
Hearings  and  Appeals.  That  report  shall 
contain  a  detailed  summary  of  the  quantities 
of  crude  oil  so  recertified  and  the  revenues 
received  from  Gulf  as  a  result  of 
recertification.  The  Gtronelle  Unit  shall  also 
file  periodic  reports  due  forty-five  (45)  days 
subsequent  to  the  end  of  each  fiscal  quarter 
detailing  separately  all  costs  associated  with 
the  implementation  of  the  tertiary  project 
(which  have  previously  been  referred  to  as 
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"capital  costa"  in  this  Decision  although  they 
may  not  be  capital  costs  as  that  term  is 
generally  understood)  and  any  operating 
costs  associated  with  the  enhanced  crude  oil 
recovery  project.  In  addition,  the  report  shall 
contain  projections  by  year  of  estimated 
future  production  of  crude  oil  that  is 
attributable  to  the  tertiary  investments 
referred  to  in  the  Citronelle  Unit's  prior 
submissions  to  the  DOE  The  Unit  Manager 
shall  also  file  any  other  explanatory  or 
backup  data  requested  by  the  OfTicer  or 
trustee  appointed  pursuant  to  Paragraph  (4) 
above. 

(7)  Within  seven  (7)  days  after  receipt  of 
Notice  that  the  Unit  Manager  has  recertified 
the  crude  oil  pursuant  to  Paragraph  (2)  above. 
Gulf  shall  file  a  report  with  the  Assistant 
Administrator  for  Petroleum  Operations  of 
the  Economic  Regulatory  Administration. 

That  report  shall  contain  a  summary  of  the 
quantities  of  crude  oil  recertified  by  the 
Citronelle  Unit  and  the  additional  payments 
which  Gulf  will  subsequently  make  to  the 
Citronelle  Unit. 

(8)  Notwithstanding  any  contrary 
provisions  of  10  CFR  |  211.67,  after  receiving 
notiHcation  from  Gulf  and  the  Unit  Manager 
that  payments  for  the  revised  certifications 
will  be  made,  the  Assistant  Administrator  for 
Petroleum  Operations  of  the  Economic 
Regulatory  Administration  shall  issue  to  Gulf 
additional  entitlements  equal  in  value  to  the 
amount  that  Gulf  will  subsequently  remit  to 
the  Unit  Manager  for  the  recertifi^  crude  oil 
under  the  provisions  of  this  Decision  and 
Order.  The  additional  entitlements  issued  to 
Gulf  shall  be  carried  as  an  additional  one- 
line  entry  on  the  first  Entitlements  Notice 
published  subsequent  to  receipt  of  Gulfs 
report  Gulf  shall  file  with  the  OfRce  of 
Hearings  and  Appeals  a  written  statement 
prior  to  the  sale  of  these  entitlements  that  the 
funds  received  shall  be  transferred  to  the 
Unit  Manager  of  the  Citronelle  Unit  within  10 
days  of  the  sale  of  the  entitlements  approved 
through  the  exception  relief.  The  Unit 
Manager  shall  then  place  all  such  funds  in 
the  escrow  account  established  pursuant  to 
this  Order. 

(0)  The  Citronelle  Unit  waives  access  to  the 
previsions  of  10  CFR  t  212.78  with  respect  to 
the  use  of  the  tertiary  incentive  program.  Any 
revenues  that  the  Citronelle  Unit  has 
previously  received  through  the  tertiary 
incentive  program  shall  be  returned  with  any 
accrued  interest  within  60  days  of  this  Order 
to  the  appropriate  crude  oil  purchasers.  The 
crude  oil  purchasers  and  resellers  shall  in 
turn  recertify  the  prior  tertiary  incentive 
crude  oil  as  price-controlled  crude  oil  and 
shall  reflect  the  revenues  received  from  the 
Citronelle  Unit  as  a  reduction  in  product 
costs.  The  ultimate  refiners  shall  report  these 
changes  as  adjustments  to  their  crude  oil 
receipts  by  filing  amended  reports  with  the 
DOE 

(10)  The  escrow  agent  shall  disburse  the 
funds  in  the  account  pursuant  to  the 
directives  of  the  Director  of  the  Office  of 
Hearings  and  Appeals  or  his  designee.  The 
revenues  in  the  escrow  account  are  to  be 
used  for  the  capital  investments  and 
associated  expenses  incurred  in  connection 
with  the  enhanced  crude  oil  recovery  project 
on  the  Citronelle  Unit  and  to  pay  all  windfall 


profits  taxes  and  state  severance  tax 
liabilities  associated  with  the  recertiHcation. 

(11)  In  the  event  the  tertiary  recovery 
project  is  determined  to  be  commercially 
successful,  the  Director  of  the  Office  of 
Hearings  and  Appeals  or  his  authorized 
designee  shall  issue  a  supplemental  order 
detailing  the  manner  in  which  the  monies 
provided  to  the  Citronelle  Unit  are  to  be 
repaid.  In  addition.  Interest  will  be  assessed 
on  the  borrowed  funds  at  the  prime  rate 
compounded  annually.  In  no  event  shall  the 
repayment  required  of  any  interest  owner 
exceed  50  percent  of  the  additional  revenues 
received  by  that  interest  owner  as  a  result  of 
the  investments  made  by  use  of  the  funds 
received  pursuant  to  this  Order.  The 
Citronelle  Unit  may  also  be  directed  to 
deliver  quantities  of  crude  oil  subsequently 
produced  from  the  unit  for  use  in  the  strategic 
petroleum  reserve  in  order  to  repay  the  funds 
borrowed  to  implement  the  enhanced 
recovery  project  on  the  Citronelle  Field. 

(12)  Any  unexpended  funds  within  the 
account  may  be  remitted  by  order  of  the 
Director  of  the  Office  of  Hearings  and 
Appeals  to  the  United  States  Treasury  or 
distributed  in  another  manner  consistent  with 
this  Decision. 

(13)  Within  twenty  (20)  days  subsequent  to 
the  issuance  of  this  Decision,  the  Citronelle 
Unit  shall  provide  the  Office  of  Hea'rings  and 
Appeals  with  a  current  list  of  the  working 
interest  owners  and  their  respective 
ownership  percentages.  The  Citronelle  Unit 
shall  also  promptly  notify  the  Office  of 
Hearings  and  Appeals  of  any  changes  in  the 
o%vnership  interest  of  the  20  largest  working 
interest  owners  of  the  Citronelle  Unit  and  the 
reasons  for  any  such  change.  If  changes  in 
the  working  interest  do  occur,  the  DOE  may 
subsequently  make  adjustments  to  the  level 
of  exception  relief  in  the  event  and  to  the 
extent  that  such  ownership  changes  are 
determined  to  be  inconsistent  with  the  intent 
of  this  Decision  and  Order. 

(14)  All  questions  of  interpretation  of  the 
terms  and  conditions  of  the  Decision  and 
Order  shall  be  resolved  by  the  Director  of  the 
O^ice  of  Hearings  and  Appeals  or  his 
designee  through  the  issuance  of  written 
determinations. 

(15)  This  Order  is  based  on  the  presumed 
validity  of  statements,  allegations,  and 
documentary  material  submitted  by  the 
petitioner  in  connection  with  its  Application 
for  Exception.  It  may  be  revoked  or  modiffed 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  exception 
application  is  Incorrect.  The  DOE  may  also, 
by  further  Order,  direct  appropriate 
adjustments  or  remedial  action  if  the 
determination  reached  in  the  ffnal  Decision 
and  Order  issued  with  respect  to  the 
Application  for  Exception  should  differ  from 
the  determination  reached  in  the  Proposed 
Decision  and  Order  and  this  Decision  and 
Order. 

(16)  This  Order  shall  remain  in  effect 
pending  further  Order  of  the  Office  of 
Hearings  and  Appeals  or  until  the 
Department  of  Energy  issues  a  final  Decision 
and  Order  with  respect  to  the  Application  for 
Exception  filed  by  the  petitioner. 

(17)  The  Ordering  Paragraphs  of  the 
Decision  and  Order  issued  to  the  Citronelle 


Unit  on  December  13. 1t)H0  be  and  hereby  are 
rescinded. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeah. 

int  Doc.  81-427S  Kll«d  2-4-81:  8:45  ami 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


Tlw  following  agencim  have  agreed  to  publieh  aU  This  is  a  voluntary  program.  (See  OFR  NOTICE 
documents  on  two  assigned  days  of  the  week  41  FR  32914,  August  6,  1976.) 
(Monday/Thuraday  or  Tuesday/Frtday). 


Hendqr _ Tuesday  ^  _  ___  _  Wednesday 

_  DOT/SECRETARY _ USDA/ASCS 

DOT/COAST  GUARD  USDA/FNS  _ _  _ 

DOT/FAA _ _ _  _ _ 

^  DOT/FHWA  USDA/REA _  _ 

DOT/FRA _ ^MSPB/OPM  _ _ 

DOT/NHT8A  . _ LA^R _ _  _ 

DOT/RSPA _ „HHS/FpA  _  _ 

DOT/SLSDC _  _  _ _ 

DOT/UMTA _ _ _ 

_ _ _ _ 

Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a 

Federal  holiday  will  be  published  the  next  worft  day  following  the  holiday. 

Comments  on  this  program  are  still  invited. 

Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator. 

Office  of  the  Federal  Register,  National  Archives  and  Records  Service, 

General  Services  Administration,  Washington,  D.C.  20406 


Tlwreday _ _  __fr***y  _  _  _ 

DOT/SECRETARY _ _ USDA/ASCS _ 

DOT/COAST  GUARD _ USO/V/Ff^ 

DOT/FAA _ USOA/FMS _ _ 

DOT/FHWA _ USDA/REA _ 

DOT/FRA _ _ _ ^PB/OPM _ 

DOT/NHTSA  _ LABOR _ _ 

DOT/RSPA _ HI^/TOA _ 

DOT/SLSDC _ _ 

DOT/UMTA  _  _  _ _ 

_CS^ _  _  _ 

NOTE:  As  of  September  2,  1980,  documents  from 
the  Animal  and  Plant  Health  Inspection  Service, 
Department  of  Agriculture,  will  no  longer  be 
assigned  to  the  Tuesday /Friday  publication 
schedule. 


List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
OfHce  of  the  Federal  Register  for  inclusion  in  today's  list  of  Public 
Laws. 

Last  listing  January  28, 1981 


NEW  PUBLICATION  NOW  AVAILABLE  about  Presidential  proclamations  and 

Executive  orders,  there  is  now  a 
convenient  refererx^e  source  that  wHI  make 
researching  certain  of  these  documents 
much  easier. 

Arranged  by  subject  matter,  this  first 
edition  of  the  Codification  contains 
proclamations  and  Executive  orders  that 
were  issued  or  amended  during  the  period 
January  20. 1961,  through  January  20, 
1977,  and  which  have  a  continuing  effect 
on  the  public.  For  those  documents  that 
have  been  affected  by  other  proclamations 
or  Executive  orders,  the  codified  text 
presents  the  amended  version.  Therefore, 
a  reader  can  use  the  Codification  to 
determine  the  latest  text  of  a  document 
without  having  to  “reconstruct"  it  through 
extensive  research. 

Special  features  include  a 
comprehensive  irxlex  and  a  table  listing 
each  proclamation  and  Executive  order 
Issued  during  the  1961-1977  period,  along 
with  any  amendments,  an  vxlication  of  its 
current  status,  and,  where  appKcable.  its 
location  in  this  volume. 

Pubkthad  by  tw  ONioc  o(  tw  Federal  Rsgiilar, 
Nstional  ArctVvM  and  Racorda  Sarvica, 

Ganaral  Sarvioas  AdminMralion 


Ordar  Irom  Supadntandani  of  Oocumanta, 
U.S.  Gowammam  PrMing  ONica, 
Waahinglon.  D.C.  20402 


MAIL  ORDER  FORM  To: 

Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 

.  (ZD  crtedlt,  ^D/nooey  order,  or  charge  to  my 

^  Order  No. _ 


Endoeed  is  $ . 


Deposit  Account  No. 


n 


Credit  Card  Orders  Only 
Total  charges  $ _ 


..  Fill  in  the  boxes  below: 


Cretkt 
Card  No. 
Expiration  Date 
Month/Year 


I  I  I  I . I . 


Master  Charge 
Interbank  No. 


n 


Please  send  me . 


copies  of  the  Codification  of  Presidential  Prodamadorte 


artd  Executive  Orders  at  $6.50 per  copy.  Stock  No.  022-002-00060-1 


FOR  OFFICE  USE  ONLY  } 

OuanMy 

Chargae 

PnClQtfd 

MMoe  . 

OPNR  . . . 

.  UPNS 

.  Refund 

NAME— FIRST,  LAST 


1 

U 

J 

J 

J 

J 

1 

J 

LU 

J 

J 

COMPANY  NAME  OR  ADDITIONAL  ADDRESS  LINE 

^Ll  1  I  II  1  1  1  1  1  1  IXI 

J 

U 

U 

U 

1 

LI 

u 

STREET  ADDRESS 

III 

u 

U 

1 

1  1  1  1  1  1  1 

u 

u 

' 

LJ 

1 

U 

IJ 

j 

CITY 

1  1  1 

L 

L 

1 

1  1  1  1  1  1  1  1 

L 

STATE 

L 

ZIP  COOf 

1 

L 

u 

(or)  COUNTRY 

1  1  1 

L 

L 

ML 

1  1  1  1  1  1  1  1 

L 

L 

L 

L 

L 

[_ 

L 

LU 

u 

L 

u 

PLEASE  PRINT  OR  TYPE 


I 


■  V 


\ 


I 


— — J 


\ 


i  - 


